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JUDGMENT OF THE COURT (Grand Chamber)

20 May 20087)

(Articles 56 EC to 58 EC — Free movement of capital — Taxation of dividends — Concession granted t
fiscal investment enterprise on account of tax deducted at source by another Stateidemdsli
received by that enterprise — Restriction of that concession to the amount that a daiarekiolent in
the Member State of establishment of that enterprise who has made an investhmertsuch an
enterprise acting as intermediary could have had credited to income tax on the basis afteoadiove
the prevention of double taxation — Restriction of that concession by reference to the shares of
non-resident shareholders in the capital of that enterprise)

In Case C194/06,

REFERENCE for a preliminary ruling under Article 234 EC by Hhege Raad der Nederlanden
(Supreme Court of the Netherlands), made by decision of 14 April 280&iyed at the Court on 26
April 2006, in the proceedings

Staatssecretaris van Financién
v
Orange European Smallcap Fund NV
THE COURT (Grand Chamber),

composed of V. Skouris, President, C.W.A. Timmermans, A. Rd&asenaerts, L. Bay Larsen,
Presidents of Chambers, R. Silva de Lapuerta, K. SchiemanKur’s, E. Juhasz, E. Levits

(Rapporteur), A. O Caoimh, P. Lindh aneCl.Bonichot, Judges,

Advocate General: Y. Bot,

Registrar: J. Swedenborg, Administrator,

having regard to the written procedure and further to the hearing on 24 April 2007,
after considering the observations submitted on behalf of:

- Orange European Smallcap Fund NV, by B.J. Kiekebel¢#ad Eijsden and D. Smit,
belastingadviseurs,

- the Netherlands Government, by H.G. Sevenster and M. de Grave, acting as Agents,
- the Commission of the European Communities, by R. Lyal and A. Weimar, acting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 3 July 2007,

gives the following
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Judgment

The reference for a preliminary ruling concerns the interpretation of articl€st66bB EC.

This reference has been made in the context of proceedingsrbitev&taatssecretaris van Financién
(Netherlands State Secretary for Finance) and Orange Europwalicg® Fund NV (‘OESF’)
concerning the amount of the concession to be granted pursuant to ¢l spescheme for fiscal
investment enterprises provided for under Netherlands legislati@spect of tax deducted abroad on
dividends received by OESF during the 1997/1998 financial year.

Legal context

According to Article 28 of the 1969 Law on corporatepn(iVet op de vennootschapsbelasting 1969)
(Stb. 1969, No 469) (‘the Law on corporation tax’), a fiscal investnenterprise is defined as being
any enterprise having the form of a public limited company (‘naamlennootschap’), private limited
company (‘besloten vennootschap’) or pooled investment fund (‘fonds voor gerakaeing’)
established in the Netherlands, the object and actual aativtiich consist in investment and which
satisfies a number of other conditions.

Such an enterprise is liable to corporation taxjtbyirofits are taxed at a rate of 0%. On pain of
losing its status, that enterprise is required to make &lajlavithin a particular period of time, its
entire profits (less certain amounts which may be legally set aside) fobulistni to its shareholders.

Where such an enterprise receives dividends distribytaccompany established in the Netherlands,
tax on those dividends is deducted at source pursuant to Article 1(1) of theel@@®b the taxation of
dividends (Wet op de dividendbelasting 1965) (Stb. 1965, No 621) (‘the Lavweomaxation of
dividends’).

However, under Article 10(2) of that Law, such anrprig® may, on application made within the
period of six months following the end of a financial year, obtain a refund of the tax deductspeiat
of those dividends.

With regard to dividends received in other States, from which tax has been deducteel iathesas
the referring court indicates, Netherlands legislation setthaffforeign taxation against Netherlands
corporation tax only up to the amount of Netherlands corporation ¢g@ogtionately attributable to the
dividends in question. According to the referring court, since fiscal investmimnpeses are taxed at a
rate of 0%, no corporation tax is attributable to dividends from abroad, and it is thergfossiiote for
the foreign tax levied on those dividends to be credited.

Article 28 of the Law on corporation tax and Aeiél of the Royal Decree on collective investment
enterprises (Besluit beleggingsinstellingen) of 29 April 1970 (Stb. 19@0190), in the version in
force at the material time (‘the Royal Decree’), set uppacial scheme for fiscal investment
enterprises. That scheme seeks to make the tax burden on vegimceeds through fiscal
investment enterprises the same as that on direct investmeptsvate investors, by establishing a
system of concessions designed to take account of foreign tax deftoatedividends issued to those
enterprises.

Thus, Article 28(1)(b) of the Law on corporation taxhi version in force at the time of the facts in
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the main proceedings, allowed the executive to lay down, by auneeasgeneral administration, ‘the
rules pursuant to which collective investment enterprises st@dive a concession on account of the
deduction outside the Netherlands of tax on the yield from the 8esuand claims of those
enterprises, which may not exceed the amount of tax which, irvéim ef direct investment, would be
deductible from income tax pursuant to the Taxation rules for timgdém of the Netherlands
(Belastingregeling voor het Koninkrijk) or a treaty for the preventibdouble taxation by the holders
of shares or units resident or established in the Netherlands’.

Article 6 of the Royal Decree is worded as follows:

‘1. Where, at the time of a distribution in respechefyear preceding that to which the concession
[referred to in Article 28(1)(b) of the Law on corporation tax] relategestors having an interest in the
capital of a collective investment enterprise are exclusivelyralapersons resident in the Netherlands
or bodies liable to corporation tax which are established in the Netherlands;¢tizssion ... shall be
equal to the amount of the tax referred to in [Article 28(1¥fo)he Law on corporation tax] which
would be deductible from income tax if the yield from securiied claims received by the collective
investment enterprise in the year to which the concessioresetatd been received exclusively by
natural persons resident in the Netherlands. ...

2. Where investors having an interest in the capitalaoilactive investment enterprise do not, at
the date referred to in paragraph 1, consist exclusively gidisons or bodies liable to tax referred to
in paragraph 1, the concession shall be calculated using the formula

T=Bx(7Sr)/(10S -3 8Sr),

where

T is the concession;

B is the amount of tax referred to in paragraph 1,

Sr is the amount paid, on the date referred to in paragraphthemhares or units in the collective
investment enterprise which are held directly or through other investment ese®ipr natural persons
resident in the Netherlands or by bodies liable to corporationotagy than collective investment
enterprises, which are established in the Netherlands; and

S is the amount paid, on the date referred to in paragraph dl|l shares or units in the collective
investment enterprise which are in circulation.

According to the referring court’s explanations, whefiscal investment enterprise pays dividends
received by it from the Netherlands or from outside the Netherlasdwofits to its shareholders, a
Netherlands tax on dividends is deducted by the fiscal investmestpese in respect of those
shareholders. With regard to those shareholders resident oiststdbh the Netherlands, this taxation
of dividends constitutes an advance payment of tax. The tax may ditedragainst the income or
corporation tax owed by them and, so far as the taxation of dividxededs that amount, it is repaid.
The tax on dividends deducted in respect of other shareholderangdedfonly if a convention for the
prevention of double taxation or the Taxation rules for the Kingdom of the Netherlands provide for this
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12 The tax convention concluded on 16 June 1959 between the HFeeleublic of Germany and the
Kingdom of the Netherlands, as amended by the protocols of 13 Marcta®880 May 1991, made
no provision, as regards the 1997/1998 financial year, for a right adff¥@erman tax deducted from
dividends paid in Germany to a Netherlands resident. No convemiothd prevention of double
taxation was in force during the 1997/1998 financial year between tiggléin of the Netherlands and
the Portuguese Republic.

The dispute in the main proceedings and the questions referred for agliminary ruling

13 OESF is a company with variable capital establigme®msterdam (Netherlands). The company’s
object is the investment of money in securities and other aassish a way that the risks are spread,
so that its shareholders can share the proceeds. The compaaly awtinages a portfolio of securities
issued by listed European undertakings. According to the referand, in the 1997/1998 financial
year, OESF had no interests in companies established outsidettherlands of such a kind as to
enable it to determine the activities of those companies.

14 OESF's shareholders are natural and legal persorse 997/1998 financial year, the majority of
those shareholders were individuals resident in the Netherlands anes bestablished in the
Netherlands and either liable or not liable to Netherlands corporax. The rest of the share capital
was held essentially by individuals established in the Neti#slAntilles and in other Member States
(namely, the Kingdom of Belgium, the Federal Republic of Germdrg, Rrench Republic, the
Grand-Duchy of Luxembourg and the United Kingdom of Great BritainNorthern Ireland), and by
bodies established in Belgium. Lastly, OESF’s shareholdensded|bodies and individuals resident in
Switzerland and individuals resident in the United States.

15 In the 1997/1998 financial year, OESF received dividends amsslma foreign companies
corresponding to NLG 5 257 519.15. It was taxed abroad on those dividemdsim of NLG 735 320
was deducted at source, of which NLG 132 339 was by way of Gearand NLG 9 905 by way of
Portuguese tax.

16 As a result of the payment of those foreign taxes, Gipgled for the concession provided for in
Article 28(1)(b) of the Law on corporation tax, in conjunction wittticle 6 of the Royal Decree.
OESF calculated that concession at NLG 518 270, taking assaftatiie calculation the whole of the
abovementioned sum of NLG 735 320, being the total foreign taxation.

17 The competent tax authority allowed that application ionpart, taking NLG 593 076 — namely that
sum of NLG 735 320, less the German and Portuguese taxation (NL@3B32nd NLG 9 905
respectively) — as a basis for the calculation, and fixedrttouat of the concession at NLG 418 013.
Following an objection, that decision was confirmed.

18 Hearing an appeal by OESF, the Gerechtshof te AtastefRegional Court of Appeal, Amsterdam)
annulled that decision and increased the disputed concession@3@&RR2. 006. The Gerechtshof took
the view that the exclusion of the tax deducted in Germany andgabfrom the basis for calculation
of the concession, and the reduction of that concession in proporttbe &hares in OESF held by
shareholders resident or established outside the Netherlands, amouatednjustified restriction on
the free movement of capital.

19  The Staatssecretaris van Financién lodged an appeesation before the referring court against the
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judgment of the Gerechtshof te Amsterdam in so far as ther IQfttook into account the taxes
deducted in Germany and Portugal in the calculation of the camceasd (ii) failed to reduce the
concession in proportion to the shares held in OESF by shareholders who arelaot cgstablished
in the Netherlands.

The Hoge Raad der Nederlanden (Supreme Court of the Ibedsg¢rtook the view that an

interpretation of Community law was necessary in order fr itach a decision in the main action. It
accordingly decided to stay the proceedings and submit the followisgjangeto the Court of Justice
for a preliminary ruling:

‘(1) Must Article 56 EC, in conjunction with Article 58(1) E®e interpreted as meaning that the

(2)

3)

prohibition in Article 56 EC is incompatible with a rule inMember State under which ... a
concession to be granted to a fiscal investment enterprisecamurd of taxation at source
deducted in another Member State from dividends received by ta¢ iisestment enterprise is
restricted:

€) to the amount which a natural person resident in ¢étieeNands could have had credited
on the basis of a tax treaty concluded with the other Member State;

(b) where and to the extent to which the shareholders distied investment enterprise are
not natural persons resident in the Netherlands or bodies subjeetherlidnds corporation
tax?

If the answer to Question 1 is wholly or partly in the affirmative:

€) Does “direct investment” in Article 57(1) EC aisoclude the holding of a block of shares
in a company if the holder of the shares holds them only as annrer@sand the size of
the block does not put the holder in a position to exercise a deaiiwence over the
management or control of the company?

(b) Under Article 56 EC, is any restriction of the moeatof capital connected with the
levying of tax that would be impermissible if it related toss-border movement of capital
within the EC similarly impermissible in the case of tlaene movement of capital — in
otherwise similar circumstances — to and from third countries?

(c) If the answer to Question 2(b) is in the negativestrArticle 56 EC then be interpreted as
meaning that a restriction by a Member State of a tax csilcegranted to a fiscal
investment enterprise with regard to taxation at source ofidedid received from a third
country, that restriction being based on the fact that nothaltekolders of the fiscal
investment enterprise have their place of residence in the Me8th&r concerned, is
incompatible with that article?

Is the answer to the above questions affected by whether:

(a) the tax deducted in another country from the dividenavezt&om that country is higher
than the tax on the payment of that dividend to foreign sharehofddre Member State of
establishment of the fiscal investment enterprise;

(b) the shareholders of the fiscal investment enterprisehakie their place of residence
outside the Member State of establishment of the fiscal investment esgear@iresident or
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established in a country with which the abovementioned Membe¢e &ts a treaty
providing for reciprocal credit of taxation of dividends at source;

(c) the shareholders of the fiscal investment enterprige hvave their place of residence
outside the Member State of establishment of the fiscal investment esgeag@iresident or
established in another country of the EC?’

The questions referred for a preliminary ruling
Question 1(a)

By its Question 1(a), the referring court askssserce, whether Articles 56 EC and 58 EC must be
interpreted as precluding legislation of a Member State, asi¢that at issue in the main proceedings,
under which a concession to be granted to a fiscal investmearpese established in that Member
State on account of tax deducted at source in another Memberfistat dividends received by that
fiscal investment enterprise is restricted to the amounthwhimatural person resident in the first
Member State could have had credited on the basis of a conveatighef prevention of double
taxation concluded with the other Member State.

With regard to the case in the main proceedinggffibet of such legislation is that tax on dividends
deducted at source in Germany and Portugal is not taken into adooth calculation of that
concession because, at the material time, the convention bettreeKmgdom of the Netherlands and
the Federal Republic of Germany made no provision for a rightttofiseax deducted in Germany
against Netherlands income tax, and no convention had been concludedrbéter Kingdom of the
Netherlands and the Portuguese Repubilic.

It follows from the order for reference that the refgrcourt queries the compatibility of such
legislation with the provisions of the EC Treaty on the free &gt of capital, in view of the fact
that, under Netherlands law, a fiscal investment enterprisbliséied in the Netherlands which
receives dividends from companies established in the Netherlamdfgitisd to a full refund of the
Netherlands tax on dividends which is deducted at source by those companies.

In that regard, OESF and the Commission of the Eurdpeammunities submit that, since the
Kingdom of the Netherlands reimburses in full the tax deducted flovidends distributed by
Netherlands companies, it must also offset the tax deducted from dividends in Germanyayad. Por

Failure to do so, they argue, would mean that the Kingdahe Netherlands treats dividends issued
in Germany or Portugal less favourably than those paid by Netherlands companies.

That less favourable treatment, they continue, has féet ef deterring OESF from investing in
Germany and Portugal and of making it more difficult for undertak@sgablished in those Member
States to raise capital in the Netherlands, and therefore corsséttastriction on the free movement of
capital that is in principle prohibited by the Treaty.

The Netherlands Government, by contrast, contends thatrtgdoka of the Netherlands cannot be
accused of treating dividends from German or Portuguese compatéesrdiy from those received
from Netherlands companies, inasmuch as no tax is deducted frodendis received by OESF,
irrespective of their origin, and therefore those dividends areettédentically under Netherlands tax
law.
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In addition, the refund scheme at issue in the maire@dotgs does not generally aim to relieve a
fiscal investment enterprise of a tax on incoming dividends.dr ifadomestic situations, the taxation
of dividends operates as an advance payment for the purposes of corpapatiGiven that fiscal
investment enterprises established in the Netherlands areatedowith regard to corporation tax and
that Netherlands tax on dividends is therefore not levied in regbetividends received by those
enterprises, the tax deducted at source from dividends received by those entergfigedad to them.

It is necessary therefore to determine whethetieim of the fact that a fiscal investment enterprise
established in the Netherlands which receives dividends from coaspastablished in the Netherlands
is entitled to a full refund of the Netherlands tax on dividendghvis deducted at source by those
companies, national legislation such as that at issue in timepmeeedings constitutes a restriction on
the free movement of capital prohibited by Articles 56 EC and 58 EC.

As a preliminary point, it must be observed that it iedéah Member State to organise, in compliance
with Community law, its system for taxing distributed profits andebne, in that context, the tax base

and the tax rate which apply to the shareholder receiving thee {0 that effect, Case374/04Test
Claimants in Class IV of the ACT Group Litigation [2006] ECR 111673, paragraph 50, and Case
C-446/04Test Claimantsin the FII Group Litigation [2006] ECR 11753, paragraph 47).

Therefore, the dividends distributed by a company establish@te Member State to a company
established in another may be subject to taxation at seeeeds$ .| First of all, those dividends may be
subject to a series of charges to tax in the Member Stastablishment of the distributing company,
which occurs where the distributed profits are subject, initiédl the corporation tax owed by that
company and, subsequently, to a tax deducted from the dividends ptid tecipient company.
Second, those dividends may be subject to juridical double taxation, adgans when they are taxed
again with respect to the recipient company in the State irvithis established. Third, the taxation of
dividends received by the recipient company in the State in which it is established —helempany
distributing the dividends has been taxed on distributed profits —alsaygive rise to a series of
charges to tax in that Member State.

In addition, in the absence of any unifying or harmonising Community measures, Membeet&atates r
the power to define, by treaty or unilaterally, the critdaa allocating their powers of taxation,
particularly with a view to eliminating double taxation (C&&36/96 Gilly [1998] ECR 12793,
paragraphs 24 and 30; Case3@7/97 Saint-Gobain ZN [1999] ECR 16161, paragraph 57; and Case
C-379/05Amurta [2007] ECR #0000, paragraph 17). Apart from Council Directive 90/435/EEC of 23
July 1990 on the common system of taxation applicable in the casmreht companies and
subsidiaries of different Member States (OJ 1990 L 225, p. 6 dhgention of 23 July 1990 on the
elimination of double taxation in connection with the adjustment of profits of as=beiaterprises (OJ
1990 L 225, p. 10) and Council Directive 2003/48/EC of 3 June 2003 on taxasaminfis income in
the form of interest payments (OJ 2003 L 157, p. 38), the applicatiamioh in the dispute in the
main proceedings has not been invoked, no unifying or harmonising measigreedda®s eliminate
cases of double taxation has as yet been adopted at Community-law level.

With regard to the legislation at issue in thennmbceedings, the Kingdom of the Netherlands
decided to make fiscal investment enterprises liable to cdiporiax, but at a rate of 0%, provided
that all the profits of those enterprises, less certain amaunitsh may be legally set aside, are
distributed to their shareholders.
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34  Asthe Advocate General noted at points 85 to 87 of his Opinion, it faHatysvhatever the origin of
the dividends, enterprises such as OESF are not subject to tdweranunder Netherlands law. As
regards dividends from a company established in the Netherlandax tingtially deducted from those
dividends — which, according to the Netherlands Government's explanatmmsjtutes an advance
payment of corporation tax — is refunded, given that no amount of coguotax is due from a fiscal
investment enterprise. As far as dividends from companies ebt&blis Germany or Portugal are
concerned, no tax is deducted in the Netherlands with respect to such an enterprise.

35 Consequently, by not charging fiscal investment enterpasesn dividends from Germany or
Portugal, the Kingdom of the Netherlands treats those dividends iranme way as dividends from
Netherlands companies, in respect of which those enterprisesotitexed either. In addition, by
refraining from taxing dividends from other Member States, the Kingdom of ttefietds avoids the
imposition of a series of charges to tax arising from theceseeof its own fiscal power, just as it does
in respect of dividends paid by Netherlands companies.

36 Therefore, contrary to the assertions of OESF an@dhenission, Netherlands legislation, such as
that at issue in the main proceedings, does not treat dividendsGeomany or Portugal differently
from dividends distributed by Netherlands companies.

37  While, in those circumstances, dividends from Germany or Poaggalibject to a greater tax burden
than are dividends distributed by Netherlands companies, that disag/amtaot attributable to the
Netherlands legislation at issue in the main proceedings, It isroduct of the parallel exercise of
fiscal sovereignty by the Member States in which the distrigutompanies are established and the
Member State in which the recipient company is establishedieihehe former chose to impose a
series of charges to tax on distributed dividends and the tgited to refrain from any taxation of
dividends with respect to fiscal investment enterprises (sebat effect, Case -613/04 Kerckhaert
and Morres [2006] ECR 10967, paragraph 20).

38 The Commission contends, however, that, in its capasithe Member State of residence of the
company in receipt of dividends, it is for the Kingdom of the Nethddao offset the foreign tax
burden on those dividends in the same way as it offsets the dorteestburden to which those
dividends are subject.

39 That argument cannot be accepted. Admittedly, it folloara the case-law that, where a Member
State has a system for preventing or mitigating a series ajesh#o tax or economic double taxation
for dividends paid to residents by resident companies, it mudtdngdends paid to residents by
non-resident companies in the same wéast(Claimants in Class IV of the ACT Group Litigation,
paragraph 55 and the case-law cited).

40 Under such systems, the situation of shareholders resideMember State and receiving dividends
from a company established in that State is comparable toftshtireholders who are resident in that
State and receive dividends from a company established in another Meatbem@smuch as both the
dividends deriving from a national source and those deriving from afoseiurce may be subject to a
series of charges to tax (skst Claimantsin Class IV of the ACT Group Litigation, paragraph 56).

41 However, the status of Member State of residence afaifmpany in receipt of dividends cannot
include the obligation for that Member State to offset a fidcsddvantage arising where a series of
charges to tax is imposed entirely by the Member Statehichwthe company distributing those
dividends is established, since the dividends received are neitleelr riar treated differently by the
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first Member State as regards investment enterprises established itatbat S

It follows that, in a situation where the greater harden imposed on dividends distributed by
companies established in Germany or Portugal to a fiscal meastenterprise established in the
Netherlands than that which is imposed on dividends distributdthtesame enterprise by companies
also established in the Netherlands does not arise as aakaudifference in treatment attributable to
the tax regime in the Netherlands, but stems from the deciitre Federal Republic of Germany and
the Portuguese Republic to make a deduction at source from those diyvaehdisom the decision of
the Kingdom of the Netherlands not to tax those dividends, the fact thatténeMamber State has not
granted a concession in respect of the deduction at source for which the firsatiegoh@ve opted does
not constitute a restriction on the free movement of capital.

However, OESF also submits that its investments in Germany daddPare treated differently from
those made in other Member States in respect of whicteiitised to the concession provided for in
Article 28(1)(b) of the Law on corporation tax, in conjunction wittide 6 of the Royal Decree, so as
to avoid the imposition of a series of charges to tax incurrddose Member States. According to
OESEF, Articles 56 EC and 58 EC prohibit such a differendeeatment on the basis of the seat of the
company distributing the dividends.

The Netherlands Government observes that, since aifigeatment enterprise is taxed at a rate of
0%, no corporation tax is attributable to dividends from another MerSkete, thus making it
impossible for that enterprise to credit the tax deducted atesdtom those dividends. In order to
prevent investments abroad which are made through such an entéqriskeing regarded as less
appealing than direct investment, the aim of that concessiommsilte the tax burden on the proceeds
from investments made through fiscal investment enterprises ithe as that on direct investments
made by individuals.

Consequently, in order to calculate the amount of the cimiees question, the legislature took as a
basis the situation in which investments are made without such an entagingeas intermediary. For
that reason, in the case of dividends received abroad, that concissmstricted to the circumstances
in which there is, as a result of a tax convention, a riglareédit the foreign tax deducted against
Netherlands taxation.

In addition, it follows from the judgment in Cas8&¥5/03D. [2005] ECR 15821 that the situation in
which an investor receives a dividend from Germany or Portugarslifrom that in which the
dividend comes from a Member State with which the Kingdom of #t@eéylands has concluded such
a convention, such as the Italian Republic. Since the concesdiengtanted is indissociably linked to
the right of the shareholder of a fiscal investment enterpriseiignir$o such a convention, to set off
the foreign tax deducted at source, that concession should, likeghhef set-off, be regarded as an
integral part of that convention, rather than as a benefit which is separable from it.

As is apparent from paragraph 42 of this judgment, Comnianitgoes not require a Member State
to grant a concession in response to offset the disadvantage resulting firoes afseharges to tax that
is exclusively due to the parallel exercise of the various Mer8taes’ fiscal sovereignty. However,
where that Member State has decided to grant such a concehksioppwer must be exercised in
accordance with Community law.

In that respect, it must be noted that, as has been abseparagraphs 30 and 32 of this judgment, it
is for the Member States to organise their systems for talgtgbuted profits and to define, in that
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context, the tax base and the tax rate which apply to thehshdee receiving them, and that, in the
absence of any unifying or harmonising Community measures, Memles $&ain the power to
define, by treaty or unilaterally, the criteria for allocating their powers ofitexa

Consequently, given the resulting disparities betweetaxhiaws of the various Member States, a
Member State may find it necessary, by treaty or uniliyer® treat dividends from the various
Member States differently so as to take account of those disparities.

As regards the bilateral tax conventions concluded by thebbteStates, the Court has previously
noted that the scope of such a convention is limited to the natuegal persons referred to in it (see
D., paragraph 54, antst Claimants in Class IV of the ACT Group Litigation, paragraph 84).

In those judgments, the Court held that, where a benefit granted by a béateasiviention cannot be
classified as a benefit that is separable from that convemtidrgontributes to its overall balance (the
fact that the reciprocal rights and obligations arising under thatention apply only to persons
resident in one of the two contracting Member States beingilarent consequence of bilateral
conventions), Community law does not preclude the benefit in question from not being conferred on th
resident of a third Member State, in so far as that residenot in a situation comparable to that of
residents covered by the convention in question (see, to thet, Effeparagraphs 59 to 63, afdst
Claimantsin Class IV of the ACT Group Litigation, paragraphs 88 to 93).

In the present case, as regards the payment of a condesespect of a deduction made at source in
another Member State from the dividends received by a fiscaltmeat enterprise established in the
Netherlands, the application of Article 28(1)(b) of the Law on cafmmm tax results in different
treatment of dividends from different Member States.

It is common ground, in the particular legal context ofcdme in the main proceedings, that a
concession is granted in those situations in which the Kingdom ofdtreerlands has, under the terms
of a tax convention concluded with the Member State which madgethgction at source, undertaken
to allow natural persons to credit that deduction to the Netherlands income tax for whialethable.

However, as the Advocate General noted at point 107 ofpimigo®, the payment of the concession
granted in Article 28(1)(b) of the Law on corporation tax, in cortjoncwith Article 6 of the Royal
Decree, results, not from the automatic application of suchatetal tax convention, but from the
unilateral decision of the Kingdom of the Netherlands to extend thefib®f such conventions to
fiscal investment enterprises.

While, for the reasons set out in paragraphs 48 and &8s qgtidgment, such a unilateral decision
cannot, by itself, be regarded as being contrary to Communitytlesanecessary to determine whether
the resulting difference in treatment entails a restriction on the free movefreapital.

By excluding from the concession (relating to the taxadt source of dividends received abroad)
dividends originating in certain Member States, legislation such tattlssue in the main proceedings
makes investment in those Member States less appealing thatimewe in the Member States in
which the taxation at source of those dividends gives rise to timtession. Such legislation is
therefore liable to deter a collective investment enterprise from investing Mémber States in which
the taxation of dividends does not give rise to the concession andiagtpiconstitutes a restriction
on the free movement of capital prohibited in principle by Article 56 EC.
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However, Article 58(1)(a) EC provides that ‘[tlhe provisiohsArticle 56 [EC] shall be without
prejudice to the right of Member States ... to apply the relepemtisions of their tax law which
distinguish between taxpayers who are not in the same situatlonegard to ... the place where their
capital is invested'.

It must also be noted that the derogation under Article)&3(EC is itself restricted by Article
58(3) EC, which provides that the national provisions referred to in paragghdt article ‘shall not
constitute a means of arbitrary discrimination or a disguisgda&on on the free movement of capital
and payments as defined in Article 56 [EC] (see Casgl@02 Manninen [2004] ECR 7477,
paragraph 28).

Therefore, the unequal treatment permitted under AB&{lE)(a) EC must be distinguished from the
discrimination prohibited by Article 58(3) EC. According to cés®; a national tax provision which
distinguishes between taxpayers depending on the place where thén tapnvested could be
regarded as being compatible with the Treaty provisions on therfosement of capital provided that
the difference in treatment applies to situations which arelsjectively comparable or is justified by
overriding reasons in the general interest (see, to that,e@ase €35/98 Verkooijen [2000] ECR
1-4071, paragraph 43anninen, paragraph 29; and Case512/03Blanckaert [2005] ECR 1-7685,
paragraph 42).

As the Netherlands Government explains, by granting the samtethe Netherlands legislation at
issue in the main proceedings seeks to make dividends receivedgHaredolder investing directly
subject as far as possible to the same treatment for tax parpesthose received by a shareholder
investing through the intermediary of a fiscal investment enterpss as to prevent investments
abroad by such an enterprise from being regarded as less appealing than direct investments.

However, under such legislation, where a fiscal investment enterpesesetividends from Member
States with which the Kingdom of the Netherlands has concluded a ntmmveproviding for
shareholders who are natural persons to be entitled to credéaxthvéhich those Member States have
deducted from the dividends to the income tax for which those sharehade liable in the
Netherlands, the situation of that enterprise is different fir@hin which it finds itself when receiving
dividends from Member States with which the Kingdom of the Nethésldas not concluded such a
convention, as there is no such entitlement in respect of those dividends.

In fact, it is only as regards investments in thenbtr States with which the Kingdom of the
Netherlands has concluded such a bilateral tax convention thiabuivihe concession granted by the
legislation at issue in the main proceedings, the decisianvést through the intermediary of a fiscal
investment enterprise runs the risk of being less advantageowshanednolder who is a natural person
than direct investment.

By contrast, as regards the Member States withhwthie Kingdom of the Netherlands has not
concluded such a convention, the decision, by a natural person, tothmeesth the intermediary of
such an enterprise does not involve the risk of losing a benefihveicould have enjoyed if he had
chosen to invest directly in those Member States. Accordiriggt situation is not objectively
comparable to the situation in which the Kingdom of the Netherldéwadsconcluded such a tax
convention.

It follows that, in the case of legislation sucthad at issue in the main proceedings, pursuant to
which — in order to make the tax treatment of direct investsnand of those made through the
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intermediary of investment enterprises the same, as far agblpos a Member State has decided to
grant those enterprises a concession in respect of tax deductedr@e on dividends from Member
States vis-a-vis which it has undertaken, under the terms oérhillaagreements, to allow natural
persons to credit those deductions to the income tax for whichatteeliable under national law,
Articles 56 EC and 58 EC do not preclude that Member State Wibhniolding that concession in
respect of dividends from other Member States with which itnleasoncluded bilateral agreements
containing such provisions, as these are not objectively comparable situations.

In the light of the foregoing, the answer to Question 1(a) must be that Articl€sas&IEB8 EC do not
preclude legislation of a Member State, such as the legislatiissue in the main proceedings, which
grants a concession to fiscal investment enterprises estabiistieat Member State on account of tax
deducted at source in another Member State from dividends retsithdse enterprises, and restricts
that concession to the amount which a natural person residéet finst Member State could have had
credited, on account of similar deductions, on the basis of a doxbtetaconvention concluded with
that other Member State.

Question 1(b)

By its Question 1(b), the referring court asks, serese, whether Articles 56 EC and 58 EC must be
interpreted as precluding legislation of a Member State whiehthe Netherlands legislation at issue
in the main proceedings, grants a concession to fiscal investment ensepprasecount of tax deducted
at source in another Member State from dividends received by ftecakinvestment enterprises, and
reduces that concession where and to the extent to which trealdars of those enterprises are not
natural persons resident in the first Member State or bodiescsubjeorporation tax in that first
Member State.

While it follows from the answer to Question 1(a),thmatircumstances such as those of the case in
the main proceedings, Community law does not require a Member State to grant a conzesisoalt
investment enterprise on account of tax deducted at source in aktdghdyer State from dividends
received by that enterprise, where the first Member Stadenbaertheless decided to grant such a
concession, that power must be exercised in accordance with Community law.

As is apparent from the order for reference, OESIelsblders include natural and legal persons who
are resident or established in other Member States and in third countries.

Therefore, it is necessary to examine, first ofvigther the reduction of the concession in proportion
to the interest in the fiscal investment enterprise heldhlbyebiolders resident or established in other
Member States constitutes a restriction on the free moveofeoapital and, if so, whether that
restriction can be justified. Second, it is necessary tragte whether the answer given in relation to
situations in which the shareholders of such an enterprisesidemnt or established in other Member
States applies equally to situations in which those sharehadersesident or established in third
countries.

It must be noted that, as regards the calculation aintleent of the concession granted in accordance
with the provisions at issue in the main proceedings in ordek&account of tax deducted at source
from the dividends from other Member States, Netherlands legisldtaws a distinction between the
treatment of fiscal investment enterprises whose shareholderallaresident or established in the
Netherlands, and bodies, such as OESF, some of whose sharehmdde¥sident or established in
another Member State. In the first case, that concessioaspords, under Article 6(1) of the Royal
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Decree, to the amount that a natural person resident in tierNeids could have had credited, on
account of those deductions, to the income tax for which he is liaktleat Member State. In the

second case, pursuant to Article 6(2) of the Royal Decreeatmadnt is reduced in proportion to the
interest of the shareholders from other Member States in the enterprisesedncer

The concession thus granted in respect of tax deducted abszaurce from the dividends from other
Member States is included in the profit to be distributechéoshareholders of the fiscal investment
enterprise concerned, which is allocated among them on thedbdhlmsir respective interests in that
enterprise.

As the Advocate General observed at point 118 of his Opihifmtiows that the reduction of the
concession for foreign tax in proportion to the interest in sucknterprise held by shareholders who
are resident or established in another Member State advaftsdis all that enterprise’s shareholders
without distinction, since it has the effect of reducing the total amount of profit fabdigin.

Consequently, within a legislative context such as thsgwe in the main proceedings, it is of greater
benefit for a fiscal investment enterprise to attract shadel®who are resident or established in the
Member State in which that enterprise itself is estaldisisence the smaller the interest in that
enterprise of shareholders who are resident or established mMxheber States, the greater will be
the profit available for distribution to shareholders.

Such a reduction therefore creates a restrictidheofiee movement of capital, which is prohibited in
principle by Article 56 EC, in so far as it is liable to impedertising of capital by a fiscal investment
enterprise in Member States other than that in which thatperge is established, and is also liable to
deter investors from those other Member States from acquiring shares in thaisnter

The Netherlands Government observes, however, that, gérdr® calculating the amount of the
concession to be granted to a fiscal investment enterprifeleA28(1)(b) of the Law on corporation
tax refers to a situation in which a shareholder makes a direct investment abroad.

According to the Netherlands Government, as regards thbilggssf crediting the tax deducted at
source from dividends received abroad, the situation of a Netherfasatent who is liable to
Netherlands income or corporation tax differs from that of a nadeneswho is not liable to those
taxes, since only shareholders liable to income or corporatian tae Netherlands may credit the tax
thus deducted.

Accordingly, it would be consonant with Article 56 EC, in conjunction with Article 58(1)(a) iIBGo
far as the latter provision authorises the Member States to distingetween taxpayers who are not in
the same situation with regard to their place of residenoedraw a distinction as regards the amount
of the concession granted to a fiscal investment enterprisetdaing to whether the shareholders of
that enterprise are, or are not, liable to income or corportiom the Netherlands in respect of the
dividends received.

In that respect, it must be noted that, as the NitkdsrGovernment itself points out, the Kingdom of
the Netherlands taxes dividends which are distributed by a fisgalstment enterprise to its
shareholders who are resident or established in the Netherlamddlas to those who are resident or
established in another Member State. Therefore, such amprsgemwhose shares are partly held by
shareholders resident or established in other Member State®t ¢e regarded as being in a different
position from that of an enterprise whose shareholders are all resident or lesthiblide Netherlands.
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Therefore, as the Advocate General noted at point 121 Obm#n, as soon as the Kingdom of the
Netherlands decided to grant fiscal investment enterprisdslissél within its territory a concession
for tax deducted abroad and to exercise its fiscal sovereayety all dividends distributed by such
enterprises to their shareholders, whether resident or estdbirstieat Member State or in others, it
had to extend the benefit of that concession to fiscal investraetdrprises which included
shareholders not resident or established in that Member Sese t¢s that effect, Case-170/05
Denkavit Internationaal and Denkavit France [2006] ECR 111949, paragraph 37 and the case-law
cited).

The Netherlands Government further submits that, in so flae @asncession granted to such bodies is
distributed to their shareholders and included in the latteceme for taxation purposes, the factors
included in the formula for calculating that concession ardeclen the rates at which the dividends
which such a body distributes to its shareholders are taxed in the Netherlands.

According to the Netherlands Government, the rates ahline Kingdom of the Netherlands taxes
companies’ profit distributions to their shareholders who are msmreestablished in that Member
State and who are subject, respectively, to income tax pom@ion tax in that Member State, are
higher than the rates of taxation applicable to shareholders whesadent or established abroad. The
latter pay tax on dividends only at a reduced rate in the Natlgs; corresponding generally to 15%,
as a result of tax conventions, which explains the reduction imrieunt of the concession to be
granted to a fiscal investment enterprise in proportion tontieeeist in the fiscal investment enterprise
held by shareholders resident or established in other Member States.

Even though the legislation at issue in the main prowsedeeks to distinguish between shareholders
of collective investment enterprises according to whether tleeyeardent and non-resident, so that the
concession granted to them by means of a profit distribution by #riseprises corresponds to the
rates of taxation to which those shareholders are respecsiubjgct in the Netherlands, it must be
noted that that objective cannot be achieved by a reduction of thagsswt in proportion to the
interest in those enterprises held by shareholders resident orststdbhi other Member States. As has
been noted in paragraph 72 of this judgment, such a reduction ayhadfsets all the shareholders of
fiscal investment enterprises without distinction, as it hasetfezt of reducing the total amount of
profit for distribution.

By contrast, the reduction of the concession in propomidhet interest in the fiscal investment
enterprise held by shareholders resident or established in othebéd States has the effect of
avoiding a reduction in tax revenue in relation to dividends disébhy fiscal investment enterprises,
which, for the Kingdom of the Netherlands, would mean granting thatessiom without having
regard to the presence, among the shareholders of those entemrises-residents subject — as
regards the dividends distributed by those bodies — to tax at ardaieehan that applicable to resident
shareholders.

However, it has been consistently held in the caseaHat a reduction in tax revenue cannot be
regarded as an overriding reason in the public interest whighbmaelied on to justify a measure
which is, in principle, contrary to a fundamental freedom (seef alia,Manninen, paragraph 49 and
the case-law cited).

It follows that Articles 56 EC and 58 EC preclude legislation of a Member Stdt@sstne legislation
at issue in the main proceedings, which grants a concessisgdbifivestment enterprises established
in that Member State designed to take account of tax deductedrat in another Member State from
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dividends received by those enterprises, and reduces that conaglssrenand to the extent to which
the shareholders of those enterprises are natural or legal peesihsnt or established in other
Member States, in so far as such a reduction adverseltsaffll the shareholders of those enterprises
without distinction.

With regard to the question whether the answer givdreipreceding paragraph may be extended to
situations in which foreign shareholders in a collective investreterprise are resident or established
in a third country, the Netherlands Government takes the viewathdember State may draw a
distinction between that situation and the situation in whiehshareholders are resident or established
in another Member State.

In that regard, as the Court held in paragraph 31 géidigenent in Case @01/05A [2007] ECR
[-0000, even if the liberalisation of the movement of capital vhitldl tcountries may pursue objectives
other than that of establishing the internal market, such g@syiicular, that of ensuring the credibility
of the single Community currency on world financial markets andtaiaing financial centres with a
world-wide dimension within the Member States, it is cléat,twhen the principle of free movement
of capital was extended, pursuant to Article 56(1) EC, to movernétpital between third countries
and the Member States, the latter chose to enshrine thafppeintithat article and in the same terms
for movements of capital taking place within the Community andhfose relating to relations with
third countries.

The Court also held that the argument that, if the con€egstrictions on movements of capital were
interpreted in the same manner with regard to relations betMleember States and third countries as it
is with regard to relations between Member States, then@omty would unilaterally open up the
Community market to third countries without retaining the meanmsegbtiation necessary to achieve
such liberalisation on the part of those countries, cannot be regarded as decidlyg4dsagraph 38).

However, the Court found that movements of capital to or fromdbinatries take place in a different
legal context from that which occurs within the Community &eparagraph 36). Indeed, because of
the degree of legal integration that exists between MembexsSiathe European Union, in particular
by reason of the presence of Community legislation which seelendore cooperation between
national tax authorities, such as Council Directive 77/799/EEC obd&mber 1977 concerning
mutual assistance by the competent authorities of the Membes $iahe field of direct taxation (OJ
1977 L 336, p. 15), the taxation by a Member State of economic estikiliving cross-border aspects
which take place within the Community is not always comparabléhdab of economic activities
involving relations between Member States and third countiies Claimants in the FII Group
Litigation, paragraph 170, arAl paragraph 37).

It may also be that a Member State will be abléemonstrate that a restriction on the movement of
capital to or from third countries is justified for a partazuleason in circumstances where that reason
would not constitute a valid justification for a restriction on dpnovements between Member States
(Test Claimantsin the FII Group Litigation, paragraph 171, arAl paragraph 37).

In the present case, both the Netherlands Government and the Gomsuismitted inter alia that the
Member States must be able to rely on the need to guaraeteffdctiveness of fiscal supervision as
an overriding requirement of general interest capable of justifgingstriction on the movement of
capital to or from third countries.

In that regard, it must be noted, on the one hand, thatinigddfh of the Netherlands imposes a
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dividend tax on dividends distributed by a fiscal investment entergsisdlished in the Netherlands to
shareholders who are resident or established in third cour@reshe other hand, the concession
granted to such an enterprise is reduced in proportion to #greshin that fiscal investment enterprise
held by shareholders resident in third countries, without the fiscal eaatrhthose shareholders in the
third countries being relevant in that regard. The need to guardh& effectiveness of fiscal
supervision cannot therefore be relied upon in the present case.

The Netherlands Government also takes the view that ¢detmevoid a reduction in tax revenue
must be capable of being relied upon as justification for aiaesh on the movement of capital to or
from third countries. While the problems connected in particultlr the reduction in the basis of
assessment could be resolved by strengthening the harmonisatiorvittier States’ tax legislation
at Community level, there is no comparable possibility of harmaitax legislation in relation to
third countries.

It must, however, be borne in mind that the reduction afadheession in proportion to the interest in
the fiscal investment enterprise held by shareholders residestailished in third countries has the
effect of reducing the total amount of profit available for distrdsutto the shareholders of that
enterprise.

Consequently, on the assumption that such a ground may be relied upon as justificatestrioti@n
on the movement of capital to or from third countries, such dfigagion cannot be taken into
consideration in the present case, inasmuch as that redudaots &l shareholders of the collective
investment enterprise concerned without distinction, whether residezgtablished in the Member
States or in third countries.

It follows that, in a legal context such as thasse in the main proceedings, the answer given in
relation to situations in which shareholders of a fiscal imeest enterprise are resident or established
in another Member State applies equally to situations in wdhiaheholders of a collective investment
enterprise are resident or established in third countries.

In view of the foregoing, the answer to Question 1(b) brugitat Articles 56 EC and 58 EC preclude
legislation of a Member State, such as the legislatiogsakiin the main proceedings, which grants a
concession to fiscal investment enterprises established iMérmaber State on account of tax deducted
at source in another Member State from dividends received by #misgorises, and reduces that
concession where and to the extent to which the shareholders efethi@sprises are natural or legal
persons resident or established in other Member States ordncthuntries, since such a reduction
adversely affects all the shareholders of those enterprises without distinction.

Question 2(a)

By its Question 2(a), the referring court asks whether ‘directtmegas within the meaning of Article
57(1) EC covers the holding of a block of shares in a company whichndbgsit the holder in a
position to exercise a decisive influence over the management or control of that company.

Under Article 57(1) EC, the provisions of Article 56 HE waithout prejudice to the application to
third countries of any restrictions which existed on 31 Decerh®88 under national or Community
law adopted in respect of the movement of capital to or from third countries involviogidirestment
— including investment in real estate — establishment, the povid financial services or the
admission of securities to capital markets.
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In the absence of a Treaty definition of ‘movement of capital’ fgpuhgoses of Article 56(1) EC, the
Court has previously recognised the nomenclature annexed to Councilivieir88/361/EEC of 24
June 1988 for the implementation of Article 67 of the Treatyiclartrepealed by the Treaty of
Amsterdam] (OJ 1988 L 178, p. 5) as having indicative value. Movenaéntspital within the
meaning of Article 56(1) EC therefore include direct investmeh#d,is to say, as that nomenclature
and the related explanatory notes show, investments of any kind wedebtanatural or legal persons
and which serve to establish or maintain lasting and dirdct between the persons providing the
capital and the undertakings to which that capital is made biaila order to carry out an economic
activity (see, to that effectiest Claimants in the FII Group Litigation, paragraphs 179 to 181; Case
C-112/05Commission v Germany [2007] ECR +0000, paragraph 18; ard paragraph 46).

As regards shareholdings in new or existing undertakings, asetkgla@atory notes confirm, the
objective of establishing or maintaining lasting economic links preseppbat the shares held by the
shareholder enable him, either pursuant to the provisions of the ndfwsatelating to companies
limited by shares or in some other way, to participate effectinelye management of that company or
in its control Commission v Germany, paragraph 18 and the case-law cited).

The answer to Question 2(a) must therefore be thatrizti@s is covered by Article 57(1) EC as
being a restriction on the movement of capital involving direct invesst in so far as it relates to
investments of any kind undertaken by natural or legal persons and which serabltshest maintain
lasting and direct links between the persons providing the capiath@ undertakings to which that
capital is made available in order to carry out an economic activity.

Question 2(b) and 2(c)

By its Question 2(b), the referring court asks, innessavhether Article 56 EC has the same effect as
regards the movement of capital to or from third countries dseis within the Community, and, by
Question 2(c), whether a Member State’s reduction of the coosgsovided for fiscal investment
enterprises established in that Member State with regataixation at source of a dividend received
from a third country on the basis of the interest in that enterprise of shareholdergwbobrasident or
are not established in the Member State concerned constituéssriation on the free movement of
capital.

These questions, which should be considered together, seskalbish whether the answer to
Question 1(b) would be different if the dividends are received fothird country instead of from
another Member State.

In that regard, it is apparent from paragraphs 79 and B& gdidgment that, as soon as the Kingdom
of the Netherlands decided to grant fiscal investment enterpeseblished on its territory a
concession for tax deducted abroad and to exercise its $meateignty over all dividends distributed
by such enterprises to their shareholders, whether residentabtisteed in that Member State or in
others, or in third countries, it had to extend the benefit of ¢tbacession to fiscal investment
enterprises whose shareholders include shareholders who are nattresidiee not established in the
Netherlands.

As has been noted in paragraphs 70 to 96 of this judgmei, @nder which such a concession is
reduced in proportion to the interest in the enterprise helchéselolders resident or established in
another Member State or in a third country introduces a distinictitre treatment of such enterprises
all of whose shareholders are resident or established in tinerdetds and those enterprises whose
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shareholders include shareholders resident or established in anetimeMState or in a third country
which is not justified by the fact that those bodies are infferent situation or by fiscal-policy
objectives such as those put forward by the Netherlands Government.

It must be held that such a rule is contrary to &&i&6 EC and 58 EC irrespective of whether the tax
revenue giving rise to the concession has been deducted in anothbeM$tate or in a third country,
inasmuch as, in both cases, there is a difference inghgmnent of fiscal investment enterprises all of
whose shareholders are resident or established in the Netherlandssend/ihose shareholders include
shareholders resident or established in another Member Stata d¢hird country, and the justification
put forward does not relate to the State of origin of the dividends received by those esterprise

The answer to Question 2(b) and 2(c) must therefore bértiedes 56 EC and 58 EC preclude
legislation of a Member State, such as the legislatioasakiin the main proceedings, which grants a
concession to collective investment enterprises establishélshinMember State designed to take
account of tax deducted at source in a third country from dividecds/egl by those enterprises, and
reduces that concession where and to the extent to which thehasldars of those enterprises are
natural or legal persons resident or established in other Mertdies $r in third countries, since such
a reduction adversely affects all the shareholders of those enterprises wittioctials

Question 3(a)

By its Question 3(a), the referring court asks wheligefaict that the tax deducted in a Member State
from dividends received in that Member State by a collectivestment enterprise established in
another Member State is higher than the tax on the payment dfivtttiend to foreign shareholders in
that second Member State is relevant to the answers to Questions 1 and 2.

As the order for reference shows, that question is nedivat the fact that, in the financial year
concerned, tax was deducted at source in Portugal from dividend® @2i5F from Portugal at a rate
of 17.5%, whereas the rate at which tax was deducted at soutbe Netherlands from dividends
distributed to OESF shareholders was 15%.

However, since the dividends from Portugal were not takenagtount in the calculation of the
concession granted to the fiscal investment enterprise involved in the megegings, and in the light
of the answer to Question 1(a), there is no need to answer Question 3(a).

Question 3(b)

By its Question 3(b), the referring court asks whetieeahswer to Questions 1 and 2 is affected by
whether the foreign shareholders of a collective investment eser@me resident or established in a
State with which the Member State of establishment of thi&irgrise has a convention providing for
reciprocal crediting of tax deducted at source from dividends. Hoyw&wnee the place of residence or
establishment of the shareholders of that enterprise is takeadoboint only for the reduction of the
concession in proportion to the interest in the fiscal investeretprise held by shareholders who are
not resident or established in the Member State in whichetttatprise is established, this question
must be regarded as relating solely to Question 1(b).

It must be held in that regard that the fact thatSta¢e of residence or establishment of the
shareholders of the fiscal investment enterprise and the Kingdom of tinerldeds have agreed on the
possibility of crediting tax deducted by the latter from the divitdedistributed to those shareholders
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by that enterprise does not in any way alter the fact th&ititglom of the Netherlands is exercising
its fiscal sovereignty by taxing those dividends. As paragraphs 796@notlthis judgment show, it is
the exercise by a Member State of its fiscal sovereignty over the dividends paidibgah@vestment
enterprises established in that Member State both to shareholldent or established in that
Member State and to shareholders resident or established mMxeheber States or third countries
which — where a concession such as that at issue in thepnoaiedings is provided for — justifies the
need to extend it to the fiscal investment enterprisestbhitde shareholders who are not resident or
established in that Member State.

Accordingly, the answer to Question 3(b) must be that whetbeoreign shareholders of a fiscal
investment enterprise are resident or established in a @i#tte which the Member State of
establishment of that enterprise has concluded a convention providingciiorocal crediting of tax
deducted at source from dividends is irrelevant to the answer given to Question 1(b).

Question 3(c)

By its Question 3(c), the referring court asks whethemswering Questions 1 and 2, it is necessary
to take into account the fact that the shareholders of the fisgedtment enterprise who have their
place of residence outside the Member State of establishmeme dictal investment enterprise are
resident or established in another Member State of the Community.

In the light of the answer to Question 1(b), there is no need to answer that question.

Costs

Since these proceedings are, for the parties to the main proceediegsn ahe action pending before
the national court, the decision on costs is a matter for that.cCosts incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Grand Chamber) hereby rules:

1. Articles 56 EC and 58 EC do not preclude legislaim of a Member State, such as the
legislation at issue in the main proceedings, which grants @ncession to fiscal investment
enterprises established in that Member State on account dhx deducted at source in
another Member State from dividends received by those emarises, and restricts that
concession to the amount which a natural person residemt ithe first Member State could
have had credited, on account of similar deductions, on theabis of a double taxation
convention concluded with that other Member State.

2. Articles 56 EC and 58 EC preclude legislation of Mlember State, such as the legislation at
issue in the main proceedings, which grants a concessiam fiscal investment enterprises
established in that Member State on account of tax deducteat source in another Member
State or third country from dividends received by those eterprises, and reduces that
concession where and to the extent to which the shareheld of those enterprises are
natural or legal persons resident or established in other Maber States or in third
countries, since such a reduction adversely affects alé shareholders of those enterprises
without distinction.
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In that respect, whether the foreign shareholders of a dcal investment enterprise are
resident or established in a State with which the Memdr State of establishment of that
enterprise has concluded a convention providing for recipraa crediting of tax deducted at
source from dividends is irrelevant.

3. A restriction is covered by Article 57(1) EC as beg a restriction on the movement of
capital involving direct investment in so far as it relatesto investments of any kind
undertaken by natural or legal persons and which serve to estabh or maintain lasting and
direct links between the persons providing the capital ah the undertakings to which that
capital is made available in order to carry out an economic activity.

[Signatures]

* Language of the case: Dutch.
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