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JUDGMENT OF THE COURT (Third Chamber)

11 September 2008 )

(Free movement of capital — Articles 73b and 73d of the EC Treaty (now Articles 56 EC a@d 58 E
respectively) — National rules concerning inheritance duties and transfer duttesd@hiot provide
for the deduction, in the assessment of those duties, of overendowment debts resulting from a
testamentary parental partition inter vivos where the person whose estate islbemgtared was not
residing, at the time of death, in the Member State in which the immovable property incltided i
estate is situated — Restriction — Justification — None — No bilateralragnééor the prevention of
double taxation — Consequences for the restriction of the free movement of capital ef Eel@iof
compensation to prevent double taxation in that person’s Member State of residence)

In Case G43/07,

REFERENCE for a preliminary ruling under Article 234 EC frdme Hoge Raad der Nederlanden
(Netherlands), made by decision of 12 January 2007, received @btineon 2 February 2007, in the
proceedings

D.M.M.A. Arens-Sikken
v
Staatssecretaris van Financién,
THE COURT (Third Chamber),

composed of A. Rosas, President of the Chamber, J.N. Cunha Roddgiésika, A. O Caoimh
(Rapporteur) and A. Arabadjiev, Judges,

Advocate General: J. Mazak,

Registrar: M. Ferreira, Principal Administrator,

having regard to the written procedure and further to the hearing on 13 December 2007,
after considering the observations submitted on behalf of:

- the Netherlands Government, by C. Wissels and M. de Mol, acting as Agents,

- the Belgian Government, by L. Van den Broeck, adsgigent, and by A. Haelterman,
advocaat,

- the Commission of the European Communities, by R. Bydleimar and R. Troosters, acting
as Agents,

after hearing the Opinion of the Advocate General at the sitting on 13 March 2008,
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gives the following

Judgment

This reference for a preliminary ruling concernsiriterpretation of Articles 73b and 73d of the EC
Treaty (now Atrticles 56 EC and 58 EC respectively) relating to the free movemepitaf.ca

The reference has been made in the course of procebdiagen Ms Arens-Sikken, the wife of a
Netherlands citizen who died in Italy, and the Staatst®evan Financién (State Secretary for
Finance) concerning the assessment of transfer duties payalgspectr of an immovable property
which the deceased owned in the Netherlands.

Legal context

Community legislation

Article 1 of Council Directive 88/361/EEC of 24 June 1988 for the implenwnttiArticle 67 of the
Treaty (subsequently, Article 67 of the EC Treaty, repebiedhe Treaty of Amsterdam) (OJ 1988
L 178, p. 5) provides:

‘1. Without prejudice to the following provisions, Member $tagball abolish restrictions on

movements of capital taking place between persons resident ibh&l&tates. To facilitate application

of this Directive, capital movements shall be classifieddoordance with the Nomenclature in Annex
l.

2. Transfers in respect of capital movements shall lole & the same exchange rate conditions as
those governing payments relating to current transactions.’

Among the capital movements listed in Annex | tee@ive 88/361 are, under heading Xl, ‘Personal
capital movements’, which include inheritances and legacies.

National legislation

Under Netherlands law, every estate is subjet¢éxo Article 1(1) of the Law on Succession
(Successiewet) of 28 June 1956 (Stb. 1956, No 362; ‘the SW 1956’) diestination on the basis of
whether the person whose estate was being administered resithedNetherlands or abroad at the
time of death.

From 1 January 1992 to 31 December 2001, that provision was worded as follows:
‘In accordance with this law, the following taxes shall be levied:

1. Inheritance duty on the value of all the assets transferred by vitheerajht to inherit following
the death of a person who resided in the Netherlands at the time of death. ...

2. Transfer duty on the value of the assets set out icléAB(2) obtained as a gift or inheritance
following the death of a person who did not reside in the Netidslat the time of that gift or
that death;
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3. Giftduty ...’

Article 5(2) of the SW 1956, in the version applicalbenf8 December 1995 to 31 December 2000,
provided:

‘Transfer duty is levied on the value of:

1. the domestic possessions referred to in Article 13 of theobathe taxation of wealth [Wet op de
vermogensbelasting] of 16 December 1964 [Stb. 1964, No 520; ‘the WB 196&r]daducting
any debts referred to in that article;

The first indent of Article 13(1) of the WB 1964, in tleesion applicable from 1 January 1992 to 31
December 2000, defined ‘domestic possessions’ as including ‘immovatperfy situated in the
Netherlands or rights relating thereto’ (in so far as they do not belong to a Netherlandskurgjert

Article 13(2)(b) of the WB 1964 allows the deduction of glsbtured by a mortgage on immovable
property situated in the Netherlands only in so far as thgetand the interest relating to those debts
are taken into consideration in calculating gross domestic inaorder Article 49 of the Law on
income tax (Wet op de inkomstenbelasting) of 16 December 1964 (Stb. 1964, No 519).

There is no agreement between the Kingdom of the Nettieréand the Italian Republic for the
prevention of double taxation in relation to inheritance duties.

It is apparent from the observations of the Netherlands Government that théntsetahce duties is
progressive in two respects: (i) it depends on the link betiheetaxpayer and the deceased; and (ii) it
varies according to the value of the acquisition.

It is also apparent from those observations that, frdenary 1985, the proportional rate of 6%
applicable to transfer duties was replaced with the progresateeapplied to inheritance and gift
duties. As a consequence, the rate at which transfer dutieppred is also dually progressive, being
determined on the basis of the link between the taxpayer and ¢basdd and, from that date, in
accordance with the value of the acquisition.

The dispute in the main proceedings and the questions referred for agliminary ruling

Ms ArensSikken’s husband died on 8 November 1998. At the time of his death, Heebadiving
outside the Netherlands for more than 10 years and was residing in Italy.

As the deceased had made a will, his estate was dividgaiainsbares between Ms AreSgkken and
the four children of their marriage.

However, as a result of a testamentary parentdiqgrarter vivos as provided for under the former
Article 1167 of the Netherlands Civil Code, all assets anbiliias of the estate passed to Ms

Arens Sikken, as the surviving spouse.

According to the order for reference and the observationiseoNetherlands Government, Ms
Arens-Sikken received, as a result of that partition, assets dnititiés to a value exceeding the value

31.05.2016 16:C



CURIA - Dokumente http://curia.europa.eul/juris/document/document tpsiitdoclang=EN&t.

4 von 12

17

18

19

20

21

22

23

24

of her legal share of the estate. In other words, she recaivederendowment. Her children, on the
other hand, incurred a deficit, as they did not receive any of this asdeded in the estate. According
to the testamentary parental partitioter vivos Ms ArensSikken was obliged to pay her children the
value of their shares of the inheritance in cash. She theredstanad an overendowment debt in
respect of each of her children, and they had claims against her as a result of thandomdeent.

The estate included the deceased’s share in an immg@rabpkrty situated in the Netherlands; that
share was worth NLG 475 000.

The deceased’s heirs made a declaration for the purpwaesiér duties, taking as a basis the value
of NLG 95 000 acquired by each of them, that is, one-fifth ofvHiee of the immovable property of
NLG 475 000.

However, the tax authority took the view that Ms AiBikken had acquired the whole of the share of
that immovable property included in the estate, and issued her with an assessmené¢tatrignsased

on a value of NLG 475 000. Ms AretB8kken’s children were not asked to pay any transfer duty.
The tax authority’s decision was confirmed following an objection lodged by Ms-Siidqen.

Ms ArensSikken appealed to the Gerechtshof tél&rtogenbosch (the -Blertogenbosch Regional
Court of Appeal) against the confirmation decision taken by theatdiority. In that appeal, she
submitted that she should not be required to pay transfer dutysedsen the basis of a value of
NLG 475 000, and that a lower value was appropriate on account of the overendowment debts.

The Gerechtshof te-Féertogenbosch held that, as far as Ms ArBikken was concerned, the transfer
duty attached to the inheritance of the immovable property undertarieilaw. It ruled that the asset

attributed to Ms ArensSikken by virtue of the testamentary parental partiiitter vivos was the
deceased’s share in the immovable property in question.

Ms ArensSikken brought an appeal in cassation against the judgment of thehGhoé te
's-Hertogenbosch before the Hoge Raad der Nederlanden (Supreme CoeriNgtherlands). In the
order for reference, the Hoge Raad der Nederlanden held tiaethehtshof te #Hertogenbosch was
right to rule that, for the purposes of collecting transfer duty,AvensSikken was deemed to have
acquired, in its entirety, the share in the immovable propedigmed to her by virtue of Netherlands
inheritance law. It held that, under the Netherlands rules osféraduty, Ms ArensSikken may not
deduct overendowment debts for the purposes of determining the basissshasst (just as she may
not deduct a proportion of all debts included in the estate). Byasbnir Ms ArensSikken’s husband
had been residing in the Netherlands at the time of his ddehysuld have been able to have the
overendowment debts (and all debts attaching to the estate)inékexccount in the determination of
the basis of assessment for the inheritance duties which would have been payableuiratioat si

In those circumstances, the Hoge Raad der Nederlanden was uncertain whether the rahtgeduct
overendowment debts in the determination of the basis of asseg§smiahsfer duty amounts to an
unlawful restriction on the free movement of capital. In tegard, it also wonders whether there is a
sufficiently close link between the overendowment debts and thevalrte property concerned, in
accordance with the case-law of the Court in CasgZ8@01 Gerritse [2003] ECR #5933 and Case
C-364/01Barbier [2003] ECR +15013.
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Since it considered that the dispute raised questioméegbretation of Community law, the Hoge
Raad der Nederlanden decided to stay the proceedings and tiheefi@lowing questions to the Court
for a preliminary ruling:

‘(1) Must Articles 73b and 73d of the ... Treaty ... be imteted as precluding a Member State
from taxing the inheritance under inheritance law of immovable propgugted in that Member
State and forming part of the estate of a person residenbthex Member State at the time of
his death on the basis of the value of the immovable property witkoatiat being taken of
overendowment debts owed by the inheritor by reason of a testampatantal partitionnter
Vivos?

(2) If the answer to the previous question is in thenadfilve and if it must also be determined by
means of a comparison whether and, if so, to what extent overendowdeaidstmust be taken
into account, what method of comparison ... must be used in asuakeas the present to
determine whether the inheritance duty which would have been |éied testator had been
resident in the Netherlands at the time of his death would have been less than threduity¥sfe

3) Does it make any difference to the analysis of th@atimin possibly imposed by the EC Treaty
on the Member State in which the immovable property is situateermit the deduction of the
overendowment debts in whole or in part whether that deduction leadsmaller concession to
prevent double taxation in the Member State which considers titsblive authority to tax the
estate by virtue of the testator’s place of residence?’

The questions referred for a preliminary ruling
Questions 1 and 2

By those questions, the referring court asks, in essghether the combined provisions of Articles
73b and 73d of the Treaty are to be interpreted as precludirggafuieMember State, such as those at
issue in the main proceedings, concerning the assessment ofamterduties and transfer duties
payable in respect of an immovable property situated in that Member Stake fohithe assessment of
those duties, make no provision for the deductibility of overendowment desigting from a
testamentary parental partitiomter vivoswhere the person whose estate is being administered was
residing, at the time of death, not in that State, in whichirttreovable property is situated, but in
another Member State, whereas provision is made for such dedhyctithiere the person concerned
was residing, at the time of death, in the first-mentioned State.

If the answer to that question is in the affirmative and in the lighéwftseandBarbier, the referring
court also asks what method of comparison must be used in tzositsiach as that at issue in the main
proceedings in order to determine whether the inheritance duty wioghl have been levied if the
person whose estate is being administered had been residbat Netherlands at the time of death
would have been less than the transfer duty.

Article 56(1) EC lays down a general prohibition on igiris on the movement of capital between
Member States (Joined Cases4€3/04 and €464/04 Federconsumatori and Otheri007] ECR
[-0000, paragraph 19 and the case-law cited).

In the absence of a definition in the EC Treaty aviement of capital’ for the purposes of Article

31.05.2016 16:C



CURIA - Dokumente http://curia.europa.eul/juris/document/document tpsiitdoclang=EN&t.

56(1) EC, the Court has previously recognised the nomenclature annexeecto/®88/361 as having
indicative value, even though the latter was adopted on the ba&itiabdés 69 and 70(1) of the EEC
Treaty (subsequently, Articles 69 and 70(1) of the EC Treaepgaled by the Treaty of Amsterdam),
subject to the qualification, contained in the introduction to theemafature, that the list set out
therein is not exhaustive (see, in particular, Cagel803van Hilten-van der Heijdenf2006] ECR
1-1957, paragraph 39; Case -4562/04 FidiumFinan2006] ECR 19521, paragraph 41,
Federconsumatori and Othergaragraph 20; and Case256/06Jager[2008] ECR 0000, paragraph
24).

30 In that regard, the Court — noting, in particular, thiagritances consisting in the transfer to one or
more persons of assets left by a deceased person or, in otigs; @ transfer to the heirs of ownership
of the various items of property, rights, and so on which makbagetassets fall under heading XI of
Annex | to Directive 88/361, entitled ‘Personal capital movementsas held that an inheritance is a
movement of capital for the purposes of Article 56 EC, excepasescwhere its constituent elements
are confined within a single Member State (Beebier, paragraph 58yan Hiltenvan der Heijden
paragraph 42; angager, paragraph 25).

31 A situation in which a person resident in Italy at the time ohdeaves to persons resident in Italy or,
as the case may be, in other Member States, an immovabletprsipeted in the Netherlands and the
subject of a transfer duty assessment in the Netherlanddasbyenot a situation purely internal to a
Member State.

32 Consequently, the inheritance at issue in the main plingseconstitutes a movement of capital for
the purposes of Article 56(1) EC.

33 It is necessary to examine, first, whether, a€tmmission of the European Communities maintains,
national rules such as those at issue in the main proceedings amount to eonesiritte movement of
capital.

34 In that regard, it should be borne in mind from the othagtunder the Netherlands rules, where the
person whose estate is being administered was residing, tahéhef death, in a Member State other
than the Kingdom of the Netherlands, the overendowment debts resubtm@ frestamentary parental
partitioninter vivos such as those assumed by Ms Arens-Sikken in the case nmathgroceedings,
cannot be deducted in the assessment of transfer duties rétaingmmovable property left by way
of inheritance. Consequently, the transfer duties which Ms Arens-Sikkereguaired to pay as a result
of acquiring the immovable property through inheritance had to besadses the basis of a value of
NLG 475 000, that is, the full value of that property.

35 By contrast, if the person whose estate is being atergdl was residing in the Netherlands at the
time of death, the assessment of inheritance duties payablespacteof an immovable property
acquired by way of inheritance does take such debts into account.ifflausituation identical to that
of Ms Arens-Sikken, in which there are four other heirs and mramavable property worth
NLG 475 000 left by way of inheritance, the inheritance duties payaplthe spouse assuming the
overendowment debts would be assessed on the basis of NLG 95 008enepgeone-fifth of the
value of that property.

36 It follows from the case-law of the Court that theafbf national rules which determine the value of
immovable property for the purposes of assessing the amount of tax epayladah it is acquired
through inheritance may be not only to discourage the purchase of immevapésty situated in the
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Member State concerned, but also to reduce the value of the inheritance ofrda cdsaddember State
other than that in which that property is situated (sedyabeffect,Barbier, paragraph 62, anthger,
paragraph 30).

As regards inheritances, the case-law has confitmédhie measures prohibited by Article 56(1) EC
as being restrictions on the movement of capital include thosdféiae @& which is to reduce the value
of the inheritance of a resident of a State other than the MembeirStdieh the assets concerned are
situated and which taxes the inheritance of those assetdHjltenvan der Heijdenparagraph 44, and
Jager, paragraph 31).

It is true that, in circumstances such as thodeeafdse before the referring court, for the purposes of
applying the national rules, the taxable value of the immovable proleértpy way of inheritance
remains the same, whether or not deductions are allowed in ordgket account of a testamentary
parental partitioninter vivos Nevertheless, as the Commission correctly maintainedegesds the
method of assessment used to determine the amount of tax actually payable, thendsthdea make
a distinction between persons who, at the time of death, watenge in the Member State concerned
and those who, at the time of death, were not.

As is apparent from paragraphs 34 and 35 of the present juddfraessident of the Netherlands had
left an immovable property situated there to five heirs, and had also enteredestimnaentary parental
partition inter vivos the overall tax burden linked to that property would be sharealllijie heirs,
whereas, following the death of a non-resident, such as the husband of Ms Arens-Sikken, thaoverall
burden is borne by one heir alone. As the Commission noted, in shesifiration there would be a
number of heirs and the amount paid by each of them would not ndgessaged the threshold(s) for
a higher rate of taxation, depending on the value of the immovable propedgrned. By contrast, a
levy based on the full value of an immovable property and imposadsorgle heir who has assumed
the overendowment debts resulting from a testamentary parentabpanter vivoscould lead — and,
arguablywouldlead — to a higher rate of taxation being applied.

It follows that, on account of the progressive nature oftakebands provided for under the
Netherlands rules — which, as the Commission pointed out at thi@d)ga not in itself improper —
national rules such as those at issue in the main proceedings roakkl the inheritance of a
non-resident subject to a higher overall tax burden.

That conclusion cannot be called into question by the NetderGovernment’s argument that the
rules which are applied in the Netherlands do not involve anyctesty as the difference in treatment
invoked by Ms Arens-Sikken results from the way in which powersuadtion are allocated between
the Member States. That circumstance is irrelevant inighe of the criteria resulting from the
case-law referred to in paragraphs 36 and 37 of the presentguatigktoreover, the difference in
treatment as regards the taking into account of overendowment aetgssllely from the application
of the Netherlands rules at issue (see also, to that eféey, paragraph 34).

The Netherlands Government contends, however, that overendowmeshdaliisnot be regarded as
directly linked to an immovable property, within the meaning of the judgme@sriritseandBarbier.
Those debts are not debts forming part of the estate, but debtseddsyithe surviving spouse which
arise after the death of the deceased in consequence of hiSwadh debts do not encumber the
immovable property, and creditors of the surviving spouse who assheesvérendowment debt
would be unable to claim any rigintremin respect of that property.
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In that regard, it must be borne in mind that, in #s& @iving rise to the judgment Barbier, the
guestion referred concerned the assessment of tax payable inhghtance of immovable property
situated in a Member State and the taking into account, fopuh@oses of assessing the property’s
value, of the fact that the holder of the legal title was undemannditional obligation to transfer that
title to a third party who had financial ownership of the prgpérhat debt was therefore directly
linked to the immovable property included in the estate.

Similarly, in relation to Articles 49 EC and BC, the Court has held that national rules which, in
matters of taxation, refuse to allow non-residents to deduct bas®penses which are directly linked
to the activity that generated the taxable income in the MerStete concerned, while allowing
residents to do so, risk operating mainly to the detriment tidnads of other Member States and are
contrary to those articles (see, to that efféetrritse paragraphs 27 and 28).

However, while it is true that in the case beforee¢ferring court, as that court itself points out, the
overendowment debts are connected to the immovable property atnssodar as they arise because
that property was acquired in its entirety by Ms Arens-Sildkgvirtue of the testamentary parental
partitioninter vivos it is not necessary, for the purposes of establishing the roestd a restriction
prohibited in principle by Article 56(1) EC, to determine whetti@re is a direct link between the
overendowment debts and the immovable property included in the éstéke the cases referred to
above, the present case relates to the consequences — which are diffénenthéins — of national rules
which draw a distinction, in apportioning the taxable amount followingesgdamentary parental
partition inter vivos according to whether or not the person whose estate is beingisténeid was
residing, at the time of death, in the Member State concerned.

In the present case, as is apparent from paragraphgl@®t the present judgment, the restriction on
the free movement of capital arises as a result of the faatdtianal rules such as those at issue in the
main proceedings, applied in conjunction with a progressive rat@xation, result in different
treatment, on apportionment of the tax burden, between the various heirs of a person whopatahe ti
death, was residing in the Member State concerned and thehaiperson who, at the time of death,
was not.

At the hearing, the Netherlands Government itself adhikhitg, in circumstances such as those of the
case before the referring court, the failure to take intowatdcthe underendowment claims of the other
heirs of such a non-resident person could lead to a greatéutdsn, in view of the fact that the
transfer duties are levied solely on the surviving spouse.

It must also be noted that, in circumstances suttoas of the case before the referring court, the
impact of the restriction resulting from the fact that the surviving spousquged to pay transfer duty
on the full value of the immovable property without the overendowment dehtstag&en into account
is exacerbated by the fact that — as is apparent from parafjpaphthe present judgment and the
written observations submitted to the Court by the Commissibe #dnsfer duty is assessed not only
on the basis of the value of the acquisition but also by taking acobthre link between the taxpayer
and the deceased. According to the Commission, the exemption Yovirsgirspouses is normally
substantial, unlike the exemption for children.

Next, it is necessary to determine whether theiatesh on the free movement of capital thus
established can be justified under the provisions of the Treaty.

In that respect, it should be noted that, under Arfigld)(a) EC, ‘Article 56 shall be without
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prejudice to the right of Member States ... to apply the relepemtisions of their tax law which
distinguish between taxpayers who are not in the same situatiomegard to their place of residence
or with regard to the place where their capital is invested'.

That provision of Article 58 EC, in so far as iniglerogation from the fundamental principle of the
free movement of capital, must be interpreted strictlyahinot therefore be interpreted as meaning that
all tax legislation which draws a distinction between taxmapeased on their place of residence or the
Member State in which they invest their capital is autorablyicompatible with the Treaty (sdéger,
paragraph 40).

The derogation provided for in Article 58(1)(a) EC islitimited by Article 58(3) EC, which
provides that the national provisions referred to in paragraph Aaofatticle ‘shall not constitute a
means of arbitrary discrimination or a disguised restrictiontren free movement of capital and
payments as defined in Article 56’ (see Cas83798 Verkooijen[2000] ECR 4071, paragraph 44;
Case G319/02Manninen[2004] ECR 7477, paragraph 28; ardldiger, paragraph 41). Moreover, in
order to be justified, the difference in treatment in retato inheritance and transfer duties payable in
respect of an immovable property situated in the Kingdom of thieeNahds between the person who,
at the time of death, was residing in that Member State¢hengerson who, at the time of death, was
residing in another Member State, must not go beyond what is agcdssachieve the objective
pursued by the legislation at issue (see, to that eltstninen paragraph 29).

A distinction must therefore be made between the unecpsiment permitted under Article
58(1)(a) EC and the arbitrary discrimination prohibited under l&rt&3(3) EC. According to the
case-law, in order for national tax rules such as thosews is the main proceedings — which, for the
purposes of assessing inheritance tax, make a distinction ag weductibility of overendowment
debts according to whether the person whose estate is being aelmdisas residing in that Member
State or in another Member State at the time of death — to bee@tscompatible with the provisions
of the Treaty on the free movement of capital, the difference in treatmentomegrn situations which
are not objectively comparable or be justified by overriding reagsorthe general interest (see
Verkooijen paragraph 43ylanninen paragraph 29; anthger, paragraph 43).

In that respect, it must be stated that, cont@rhe Netherlands Government’s contention, that
difference in treatment cannot be justified on the ground thedriterns situations which are not
objectively comparable.

In fact, the situation of the heirs of the deceasaderned in the main proceedings is comparable to
that of any heir whose inheritance includes an immovable propearateditin the Netherlands and left
by a person who was residing in that State at the time of death.

The Netherlands legislation deems, in principle, botthéivs of resident persons and the heirs of
persons who were non-resident at the time of death to be taxabdmpéor the purposes of collecting
inheritance and/or transfer duties on immovable properties situatde Netherlands. It is only in
respect of the deduction of overendowment debts resulting from enédtay parental partitioimter
vivosthat the inheritances of residents and non-residents are treated differently.

Where national legislation places the heirs of a pevbon at the time of death, had the status of
resident and those of a person who, at the time of death, hathtihe &f non-resident on the same
footing for the purposes of taxing an inherited immovable property whisituated in the Member
State concerned, that legislation cannot, without giving rise torimlisation, treat those heirs
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differently in the taxation of that property so far as conctdrasdeductibility of charges secured on it.
By treating the inheritances of those two categories of persdiie isame way (except in relation to
the deduction of debts) for the purposes of taxing their inheritanceatlmal legislature has in fact
admitted that there is no objective difference between themegard to the detailed rules and
conditions relating to that taxation which could justify differeetitment (see, by analogy, in relation
to the right of establishment, Case 27083nmissionv France [1986] ECR 273, paragraph 20, and
Case C170/05Denkavit Internationaal and Denkavit Fran{2006] ECR 411949, paragraph 35; and,
in relation to the free movement of capital and inheritanceeslutCase €1/07 Eckelkamp and
Other42008] ECR 0000, paragraph 63).

58 Finally, as regards the issue whether the restrictiothe movement of capital resulting from
legislation such as that at issue in the main proceedingdbenapjectively justified by an overriding
reason in the general interest, it must be held that, subjebe arguments advanced in relation to
Question 3, no such justification has been put forward by the Netherlands Government.

59  With regard to Question 2, it should be noted that the restriction on tinecivement of capital lies in
the fact that overendowment debts are not taken into account isgbesment of transfer duties, in
conjunction with the fact that the progressive nature of the tax hardty the national rules could
result in a higher overall tax burden than that which applieshén case of inheritance duties.
Furthermore, that question contains a referencéduitse and Barbier which, as is apparent from
paragraph 45 of the present judgment, are not relevant in the present case. Agrtheegis no need
to answer Question 2.

60 In the light of the foregoing, the answer to Question 1 bauthat Articles 73b and 73d of the Treaty
must be interpreted as precluding national rules, such as thassuatin the main proceedings,
concerning the assessment of inheritance duties and transferpiyigdse in respect of an immovable
property situated in a Member State, which, for the assessshéhose duties, make no provision for
the deductibility of overendowment debts resulting from a testanyepsaental partitionnter vivos
where the person whose estate is being administered wasgesitiihe time of death, not in that State
but in another Member State, whereas provision is made for sdaletidtelity where that person was
residing, at the time of death, in the first-mentioned MembaeSin which the immovable property
included in the estate is situated, in so far as such rules apply a pregrass of taxation and in so far
as the combination of (i) the failure to take into account subksded (ii) that progressive rate could
result in a greater tax burden for heirs who are not in a position to rely on such deductibility.

Question 3

61 By this question, the referring court asks, in essevivether the answer to Question 1 might be
different if the Member State in which the person whose estate is being adméhistey residing at the
time of death grants, under rules applicable in its territoryherprevention of double taxation, a tax
credit in respect of inheritance duties payable in another Member Stateetmsitsmted in the territory
of that other State.

62 It is clear from the case-law of the Court that, utidesecond indent of Article 293 EC, the abolition
of double taxation is one of the objectives of the European Commurtigy &ttained by the Member
States. In the absence of unifying or harmonising measures at @otyievel for the elimination of
double taxation, the Member States retain competence for detegnilme criteria for taxation on
income and wealth with a view to eliminating double taxatiomm®ans, inter alia, of international
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agreements. In those circumstances, the Member Statesiratridoerty to determine the connecting
factors for the allocation of fiscal jurisdiction by means détbral agreements (see Cas8%5/96
Gilly [1998] ECR 12793, paragraphs 24 and 30; Cas80Z/97Saint-Gobain ZN1999] ECR 16161,

paragraph 57; Case -265/04 Bouanici2006] ECR 1923, paragraph 49; and alddenkavit
Internationaal and Denkavit Frangearagraph 43).

As regards the exercise of the power of taxation goa#dld, the Member States may not, however,
disregard Community rulesSéint-Gobain ZIN paragraph 58Bouanich paragraph 50; and also
Denkavit Internationaal and Denkavit Franqearagraph 44).

Nevertheless, even on the assumption that such adigeeement between the Member State in
which the person whose estate is being administered wasggaidihe time of death, and the State in
which the immovable property inherited under the laws of the IStete is situated, could neutralise
the effects of the restriction on the free movement of caipieatified in the context of the answer to
Question 1, it must be noted that there is no agreement bethes&ingdom of the Netherlands and
the Italian Republic for the prevention of double taxation of succession duties.

In those circumstances, it is sufficient to notettt@tMember State in which the immovable property
is situated cannot, in order to justify a restriction onftee movement of capital arising from its rules,
rely on the existence of a possibility, beyond its control, ofxactadit being granted by another
Member State — such as the Member State in which the petsuse estate is being administered was
residing at the time of death — which could, wholly or partlisedfthe loss incurred by that person’s
heirs as a result of the fact that, for the purposes of asgdssnsfer duties, no account is taken in the
Member State in which that property is situated of overendowdehis resulting from a testamentary
parental partitionnter vivos(see, to that effecEckelkamp and Otherparagraph 68).

A Member State cannot rely on the existence of adsantage granted unilaterally by another
Member State — in the present case, the Member Statbiah whe person concerned was residing at
the time of his death — in order to escape its obligations uhdefreaty and, in particular, under the
Treaty provisions relating to the free movement of capital, teethat effect, Case-879/05Amurta
[2007] ECR 0000, paragraph 78).

In the light of the foregoing considerations, the answ€uistion 3 must be that the answer to
Question 1 is not affected by the fact that the rules of teenbbér State in which the person whose
estate is being administered was residing at the time of death providerafiijdor the possibility that
a tax credit may be granted in respect of inheritance dutisbieain another Member State on
immovable property situated in that other State.

Costs

Since these proceedings are, for the parties to the main proceedings, dstaptiart pending before
the national court, the decision on costs is a matter for that.cCosts incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Third Chamber) hereby rules:

1. Articles 73b and 73d of the Treaty (subsequently,ridcles 56 EC and 58 EC respectively)

31.05.2016 16:C



CURIA - Dokumente http://curia.europa.eul/juris/document/document tpsiitdoclang=EN&t.

must be interpreted as precluding national rules, suchas those at issue in the main
proceedings, concerning the assessment of inheritance st and transfer duties payable in
respect of an immovable property situated in a Member Statewvhich, for the assessment of
those duties, makes no provision for the deductibility obverendowment debts resulting
from a testamentary parental partition inter vivos where the person whose estate is being
administered was residing, at the time of death, not in #t State but in another Member
State, whereas provision is made for such deductibility wére that person was residing, at
the time of death, in the first-mentioned Member Statejn which the immovable property
included in the estate is situated, in so far as sucliles apply a progressive rate of taxation
and in so far as the combination of (i) the failure to takento account such debts and (ii)
that progressive rate could result in a greater tax burdendr heirs who are not in a position
to rely on such deductibility.

2. The answer set out in point 1 of the operative padf this judgment is not affected by the
fact that the rules of the Member State in which the pson whose estate is being
administered was residing at the time of death provide ukaterally for the possibility that a
tax credit may be granted in respect of inheritance dutig payable in another Member State
on immovable property situated in that other State.

[Signatures]

* Language of the case: Dutch.
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