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JUDGMENT OF THE COURT (Third Chamber)

16 October 2008

(Freedom of movement for workers — Article 39 EC — Tax legislation — Income tax — Deteomiof
the basis of assessment — National of a Member State receiving all or almabkisaincome in that
State — Residence in a different Member State)

In Case G527/06,

REFERENCE for a preliminary ruling under Article 234 EC frdm Hoge Raad der Nederlanden
(Netherlands), made by decision of 22 December 2006, receivieel @otrt on 27 December 2006, in
the proceedings

R.H.H. Renneberg

Staatssecretaris van Financién,
THE COURT (Third Chamber),

composed of A. Rosas (Rapporteur), President of the ChamberCaAoith, J. Kldka, U. L6hmus
and P. Lindh, Judges,

Advocate General: P. Mengozzi,

Registrar: M. Ferreira, Principal Administrator,

having regard to the written procedure and further to the hearing on 22 May 2008,
after considering the observations submitted on behalf of:

- Mr Renneberg, in person,

- the Netherlands Government, by H.G. Sevenster and M. de Grave, Agents,
- the Swedish Government, by K. Wistrand, Agent,

- the Commission of the European Communities, by R. Byalyeimar and W. Roels, acting as
Agents,

after hearing the Opinion of the Advocate General at the sitting on 25 June 2008

gives the following

Judgment
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1 This reference for a preliminary ruling concerns the interpretation of AGRIEE and 56 EC.

2 The reference has been made in the course of procebdimgen Mr Renneberg, a Netherlands
citizen, and the Staatssecretaris van Financién (Statet&e for Finance) concerning the refusal of
the tax authorities to take into account the rental loss on inri@paoperty in Belgium owned by Mr
Renneberg and in which he resides, for the purposes of determneintgasis of assessment of the
income tax which he is liable to pay in the Netherlands, where he receives all hieilatek-mcome.

Legal context
Treaty law

3 Article 4(1) of the Convention between the GovernmertieoKingdom of the Netherlands and the
Government of the Kingdom of Belgium for the avoidance of double taxatitreifield of taxes on
income and capital and for the settlement of other matters iretteof taxation (Overeenkomst tussen
de regering van het Koninkrijk der Nederlanden en de regering vaKdmekrijk Belgié tot het
vermijden van dubbele belasting op het gebied van belastingen naakdmén en naar het vermogen
en tot het vaststellen van enige andere regelen verband houdende bedastingheffing), signed in
Brussels on 19 October 197lrdctatenblad 1970, p. 192; ‘the Bilateral Tax Convention’), under the
heading ‘Residence for tax purposes’, provides:

‘For the purposes of this Convention, the term “resident of a Contractirgj Btaans any person who,
under the laws of that State, is liable to tax therein lagae of his domicile, residence, place of
management or any other criterion of a similar nature; ...’

4 Article 6(1) of the Bilateral Tax Convention provides:
‘Income received from immovable property may be taxed in the State in which that propectesl.’
5 Article 19(1) of the Bilateral Tax Convention reads:

‘Remuneration, including pensions, paid by a Contracting State or a pditigdivision thereof, either
directly or from funds established by them, to a natural persoespect of services which that person
has performed for that State or political subdivision are taxable in that State. ...’

6 Article 24(1)(1) and (2) of the Bilateral Tax Convention provides:
‘With regard to residents of the Netherlands, double taxation is avoided in the following manner

1. [The Kingdom of the] Netherlands may, when taxing [#sjdents, include in the basis of
assessment the items of income or capital which, in accordamicethe provisions of this
Convention, are taxable in Belgium;

2. Subject to the application of the provisions relatingotopensation for losses laid down in the
domestic rules for the avoidance of double taxation, the Kingdom of timeiNetds will make a
reduction in the amount of tax calculated in accordance witbpgragraph] (1). The reduction is
to be equal to the amount of tax corresponding to the ratio betiheemmount of income or
capital included in the basis of assessment referred {suloparagraph] (1) and taxable in
Belgium under [in particular, Article] 6 of the BilateralXT&onvention, and the amount of the
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total income or total capital constituting the basis of assessment refemgdubparagraph] (1).’
Article 25(3) of that Convention, under the heading ‘Non-discrimination’, provides that:

‘Natural persons resident in one of the Member States aréeéntit the other State, to the personal
allowances, concessions and reductions which are granted by the latewta itesidents by reason of
their circumstances or dependants.’

National legislation

Article 1 of the Law on Income Tax 1964 (Wet oprdk@mstenbelasting 1964) of 16 December 1964
(Staatsblad 1964, No 519), in the version applicable at the material time (‘the WiBfijnes ‘national’
taxpayers (‘resident taxpayers’) as natural persons resident Metherlands, as opposed to ‘foreign’
taxpayers (‘non-resident taxpayers’), namely natural persons winotaresident in that Member State
but who do receive income there.

Resident taxpayers are subject to tax on theieentome and non-resident taxpayers are subject to
tax only on income received in the Netherlands.

In the case of resident taxpayers, the basis of ass#ss made up of world-wide gross income, less
deductible losses (Paragraph 3 of the WIB). That income includparticular, net income from work
and from assets (Paragraph 4(1)(c) of the WIB), including thentatya which the taxpayer derives
from occupying his own dwelling.

Pursuant to Paragraph 42a(1) of the WIB, that advantdgedsas a flat-rate amount, and other
advantages and costs, charges and depreciations — other than amtetebts, the costs of loans, and
periodic payments for rights in respect of a long lease or building lease — are not takecoun. ac

Pursuant to Paragraph 4(2) of the WIB, if the calomaif net income results in a negative amount,
that negative amount is deducted from taxable gross income.

It is common ground that the result of applying all theouarprovisions referred to above is that the
full amount of the interest on a debt taken on to finance a perdamdling is deducted from gross
income and, consequently, from the taxable income of a resident taxpaserf the interest exceeds
the advantage the taxpayer derives from living in his own dwelling.

As the national court notes, if a resident taxpayer megative income from immovable property
located in Belgium, that negative income component may be deductedife income taxable in the
Netherlands. However, in a subsequent year in which a positive income isideysimethat immovable
property, the reduction in order to avoid double taxation on that incolineewdalculated by deducting
that prior loss from that positive income, by application of Papdg@4(1)(2) of the Bilateral Tax
Convention, in conjunction with Article 3(4) of the Decree on the édaoce of Double Taxation 1989
(Besluit voorkoming dubbele belasting 198&atsblad 1989, No 594; ‘the Decree of 1989).

The tax position of a taxpayer resident in Belgium who receives work-related income in the
Netherlands

The tax position of a taxpayer who receives work-relatmmne in the Netherlands and resides in
Belgium is determined by the WIB and the Bilateral Tax Convention.
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16 Pursuant to Paragraph 48 of the WIB, tax is levietth regard to non-resident taxpayers, on the
national taxable income, that is to say, the gross national income received duringritiergadar.

17 In accordance with Paragraph 49(c) of the WIB, natgnasls income consists, inter alia, of the total
net work-related income received by a person who does not reside in the Netherlands, prowiaied that
income is received from employment which is or was carriediouhe Netherlands, or from
immovable property situated in that Member State.

18 In principle, pursuant to Paragraph 2(2) of the WIB, Meth#&s nationals who are not resident in the
Netherlands but are employed by a legal person governed by Nethgnldoliddaw are deemed to be
resident in the Netherlands. The Hoge Raad der Nederlanden (Supreme Court di¢hlamdis) states
that it follows none the less from its judgment of 12 March 19801880, BNB 1980/170) that, in
respect of income which the Bilateral Tax Convention allocaéteshe Kingdom of Belgium,
determination of residence under Paragraph 2(2) of the WIB muststepalided in favour of the
provisions of that Convention.

The dispute in the main proceedings and the question referred for a pliminary ruling

19 Mr Renneberg transferred his residence from the Neatderto Belgium during December 1993. In
1996 and 1997 he lived in Belgium in a dwelling of his own which leatguired during 1993 and
which had been financed with a mortgage loan from a Netherlands bank.

20 During 1996 and 1997, Mr Renneberg was employed in the publicesby the Netherlands
municipality of Maastricht. During those two years, he recehiscentire work related income in the
Netherlands.

21 In Belgium, Mr Renneberg was liable to a tax on his ownlidggehamely a property tax (‘précompte
immobilier’). It is established that Mr Renneberg’s negativenme on his Belgian dwelling did not
affect the amount of that tax.

22 With regard to the taxation of his income in the Nkthds for the tax years 1996 and 1997, Mr
Renneberg applied for deduction of the negative income relating t@digian dwelling. That
application for deduction related to the difference betweernntkeest paid on the mortgage and the
rentable value of the dwelling.

23 In the Netherlands, the Netherlands tax authoritiesilatéd the assessments for those years on the
basis of taxable income of NLG 75 265 and NLG 78 600 respectiwallgput accepting as a
deductible item from Mr Renneberg’s Netherlands income the negatbeeme from his Belgian
dwelling. According to Mr Renneberg’s tax return, those negative asowere NLG 8 165 in 1996
and NLG 8 195 in 1997.

24  The objections to those assessments were unsuccessful.

25 Since the Gerechtshof te 's-Hertogenbosch ('s-HertogenBeggtnal Court) dismissed the appeals
lodged against those decisions, Mr Renneberg lodged an appeal atiocaagainst those decisions
before the Hoge Raad der Nederlanden.

26 It follows from the findings of the national court that MmReberg must, pursuant to Article 4 of the
Bilateral Tax Convention, be regarded as a Belgian resident.
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In the Netherlands, therefore, Mr Renneberg is notdedas having unlimited liability to tax and is
treated, as regards the income which the Bilateral Tax Cooweailiocates to Belgium, in accordance
with the regime which applies to non-resident taxpayers. Accordimglpme, whether negative or
positive, which, pursuant to the Bilateral Tax Convention, has bkecated to the Kingdom of
Belgium for taxation, does not affect the tax on income, positiveegative, which, pursuant to that
same Convention, is taxable in the Kingdom of the Netherlands.

In his appeal, Mr Renneberg relied on Case C-2Faf@Bnacker [1995] ECR [-225. He submits that,
since he has exercised his right to freedom of movement guardnytdeticle 39 EC, he must be able
to benefit in the Netherlands from the advantages granted themdemntetaxpayers, since, with regard
to his taxable income and the place where it is obtained, fedsvery great extent in a situation
comparable to that of those taxpayers.

The Hoge Raad der Nederlanden notes that the tax advanhtsge in the main proceedings is not
based on a taxpayer’s personal and family circumstances, unlike those at &$wenacker.

That court considers that, unlike the case in which péranddamily circumstances are taken into
account under the principle of progressivity in direct taxation, thalpldgsof setting off — within a
single tax jurisdiction — negative income from one particular soofrc@ome against positive income
from another source of income is not such a universal characteidirect taxation that taxpayers
who are liable to tax in different Member States, havikgriaadvantage of a right to freedom of
movement guaranteed by the EC Treaty, should benefit from that possibility in one of these Stat

Taking the view, nevertheless, that the dispute in tle pnaceedings raises certain difficulties of
interpretation of Community law, the Hoge Raad der Nederlandadedeto stay proceedings and to
refer the following question to the Court of Justice for a preliminary ruling:

‘Must Articles 39 EC and 56 EC be interpreted as precluditigereindividually or jointly, a situation

in which a taxpayer who, in his [Member State] of residence,negative income from a dwelling
owned and occupied by him, and obtains all of his positive incomefisalc work-related income,

in a Member State other than that in which he resides, is not permitted by that athieer\Btate ... to

deduct the negative income from his taxable work-related income tlecegh the [Member] State of
employment does allow its own residents to make such a deduction?’

By letter notified on 4 April 2008, the Court posed twdtten questions to the Netherlands
Government relating to certain aspects of the tax law applicabihe Netherlands at the material time,
to which that government replied by letter lodged at the Court Registry on 24 April 2008.

The question referred

By its question, the national court essentially askshehdirticle 39 EC and/or Article 56 EC are to
be interpreted as precluding national legislation such as tiegua in the main proceedings, pursuant
to which a Community national who is not resident in the Membetie Sh which he receives all or
almost all of his taxable income cannot, for the purposes of detagriime basis of assessment of that
income in that Member State, deduct negative income relatiadhbuse owned by him and used as a
dwelling in another Member State, whereas a resident ofrgtdMember State is able to deduct such
negative income for the purposes of determining the basis of assessment of taxatiamcofies i

The question referred asit relatesto Article 39 EC
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Applicability of Article 39 EC

34 As a preliminary point, it should be stated that ithwsbeen asserted that the situation of a person
such as Mr Renneberg falls outside the scope of the freedom of matvéan workers on the ground
that the post which he holds constitutes employment in the public seilithte the meaning of Article
39(4) EC. Furthermore, the documents in the case contain no ioditatihat effect. Consequently,
one must start from the premiss that the economic activity at isslkie main proceedings does not fall
within the types of employment which are excluded, under Article 34 )from the scope of Article
39(1) to (3) EC.

35 In the view of the Netherlands Government and, in itsewrobservations, of the Commission of the
European Communities, as regards the freedom of movement for waitkerspain proceedings
concern a purely internal situation. A Netherlands citizen wddimues to carry out his economic
activities in the Netherlands after moving to Belgium for persmasons is not a migrant worker and
has not exercised the right of free movement for workers.

36 In that regard, it should also be noted that any Commuaiignal who, irrespective of his place of
residence and his nationality, works in a Member State othertllaé of his residence falls within the
scope of Article 39 EC (see to that effect, inter aliaseCC152/03Ritter-Coulais [2006] ECR 1-1711,
paragraph 31; Case-Z12/05Hartmann [2007] ECR #6303, paragraph 17; CaselB82/06Lakebrink
and Peters-Lakebrink [2007] ECR 16705, paragraph 15; Case287/05Hendrix [2007] ECR 6909,
paragraph 46; and CaselG2/05Commission v Germany [2008] ECR $0000, paragraph 20).

37 It follows that the situation of a Community national sashMr Renneberg who, following the
transfer of his residence from one Member State to anothey, 8tatks in a Member State other than
that of his residence falls, after that transfer, within the scope of Articl€€39 E

38 Consequently, it is necessary to consider whethery &eNheberg claims and as the Commission
submitted at the hearing, Article 39 EC precludes, in a stuach as that of Mr Renneberg, the
application of national legislation such as that at issue in the main proceedings.

Freedom of movement for workers
- Observations submitted to the Court

39 Inthe event that the Court rules that Article 39 EG dpely to a situation such as that at issue in the
main proceedings, the Netherlands and Swedish Governments takevthtbati the different treatment
accorded to Mr Renneberg compared to a resident taxpayer ismirg to Article 39 EC, since it is
exclusively the result of the allocation of the power to tax pravitbe under the Bilateral Tax
Convention.

40 In the view of the Netherlands Government, because ofltbastion, it is for the Kingdom of
Belgium alone to take account of the negative and positive incomwegdeom Mr Renneberg’s
Belgian dwelling. The Kingdom of the Netherlands can tax only hikielated income and is not
entitled to include his rental income in the basis of assedsrRarthermore, the Treaty offers no
guarantee to a citizen of the European Union that transferringdtivities to a Member State other
than that in which he previously resided will be neutral as regards taxation.

41 The Netherlands Government concludes that the differenteatment at issue in the main
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proceedings relates to situations which are not objectively cobipasad that therefore there is no
discrimination.

42 However, the Commission considers, in essence, rihiat tfie point of view of the Member State of
employment, the situations of a resident and of a non-resident whiweeadl or almost all of their
income in that State are comparable. In its view, the ksl at issue in the main proceedings
introduces a difference in treatment between those two categufrtaxpayer solely on the ground of
their place of residence. Such a difference in tax treatment consiitditest discrimination prohibited
by Article 39 EC since, in the Netherlands, negative inconaimglto a dwelling in Belgium is taken
into account in the case of a resident taxpayer, but is not in that of a non-resident taxpayer.

- Findings of the Court

43 It is established case-law that the provisions of teatyl on freedom of movement for persons are
intended to facilitate the pursuit by Community nationals of ocowpaiti activities of all kinds
throughout the European Community, and preclude measures which might place tlthsa@vantage
when they wish to pursue an economic activity in the terrivdignother Member State (see, inter alia,
Case G209/01 <chilling and Fleck-Schilling [2003] ECR 13389, paragraph 24Ritter-Coulais,
paragraph 33t.akebrink and Peters-Lakebrink, paragraph 17; andommission v Germany, paragraph
21).

44 |t follows from the case-law referred to in paaptus 36 and 43 of the present judgment that the point
made in the latter paragraph concerns measures which might @laTenunity citizens at a
disadvantage when they wish to pursue an occupational activity in the yeofitoMember State other
than that of their residence. This includes, in particular, Caniiyn nationals wishing to continue to
pursue an economic activity in a given Member State after hanangferred their residence to another
Member State.

45 It is apparent from the decision for reference thatkeuqdersons working and residing in the
Netherlands, Mr Renneberg, who works in the Netherlands whildirrgsn Belgium, is not entitled
under Netherlands legislation to have the negative income relatigstimmovable property in
Belgium taken into account in determining the basis of assessment for taxatiomebthe he obtains
in the Netherlands.

46 Consequently, under legislation such as that at isstiee imain proceedings, the treatment of
non-resident taxpayers is less advantageous than that of resident taxpayers.

a7 Accordingly, it must be examined whether, as submittedhby Netherlands and Swedish
Governments, such a difference in tax treatment affectikgayers who do not reside in the Member
State concerned is not contrary to Article 39 EC, since ldased on the allocation of the power of
taxation laid down by a convention to prevent double taxation such as the Bilateral Tax Convention.

48 Pursuant to the case-law of the Court, in the absenoeifging or harmonising measures at
Community level, the Member States retain competence fornaeiag the criteria for taxation on
income and capital with a view to eliminating double taxationm®ans, inter alia, of international
agreements. In that context, the Member States are frdeteéomine the connecting factors for the
allocation of fiscal jurisdiction in bilateral agreements tloe avoidance of double taxation (see, inter
alia, Case €307/97 Saint-Gobain ZN [1999] ECR 16161, paragraph 57; Case385/00de Groot
[2002] ECR 111819, paragraph 93; Case265/04Bouanich [2006] ECR 1923, paragraph 49).
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In the circumstances of this case, in adopting Asti6land 19(1) of the Bilateral Tax Convention, the
Kingdom of the Netherlands and the Kingdom of Belgium availed themselvéise freedom to
determine the connecting factors of their choice for the purpose exhdring their respective fiscal
jurisdictions. Thus, under Article 6 of that Convention, it is forKivegdom of Belgium to tax income
derived from immovable property within its territory, while, undeticle 19(1) of the Convention, the
pay of a Netherlands civil servant such as Mr Renneberg is taxable in the Netherlands.

Nevertheless, that allocation of the power of taxatios doé mean that the Member States are
entitled to impose measures that contravene the freedoms of muvgmaeanteed by the Treaty (see,
so that effectBouanich, paragraph 50; Case C-374/T&t Claimants in Class IV of the ACT Group
Litigation [2006] ECR 1-11673, paragraph 54; and Case C-37®%®hrta [2007] ECR #9569,
paragraph 24).

As far as concerns the exercise of the power of taxation so allocated byl bibaezations to prevent
double taxation, the Member States must comply with Community (sées to that effectaint-
Gobain ZN, paragraph 58, anBouanich, paragraph 50) and, more particularly, respect the principle of
national treatment of nationals of other Member States and ofdwai nationals who exercise the
freedoms guaranteed by the Treaty @®6€root, paragraph 94).

In the context of the main proceedings, it should be notedhthaise made by the parties to the
Bilateral Tax Convention of their liberty to determine the cotingdactors for the determination of
their fiscal jurisdiction does not, however, mean that the KingdotheofNetherlands has no power
whatsoever to take into account negative income relating to imneopabperty in Belgium, for the
purposes of determining the basis of assessment of the income #&aroof-resident taxpayer who
obtains the major part or all of his taxable income in the Netherlands.

As the Advocate General observes in point 81 of his Opimidhgicase of resident taxpayers, the
mere fact that they receive income from a property locatdkligium in respect of which that State
exercises its fiscal jurisdiction does not preclude the KingdorheoNetherlands from including such
property income in the taxable basis of income tax to be paid by those taxpayers.

That fact, highlighted by the national court, has, moretesm confirmed by the Netherlands
Government in its replies to the Court’s written questions.

More precisely, with regard to positive income from immovable property iruBeighich is included
in the basis of assessment of the tax payable in the Nethedadds Article 24(1)(1) of the Bilateral
Tax Convention, a reduction in the tax proportional to the amount ofirtbame in the basis of
assessment is to be granted, in accordance with the rules in Article 24(1)(2) airthantidn, in order
to avoid double taxation.

As regards negative income from immovable property iniBrlgt is apparent from the decision for
reference and the replies of the Netherlands Government to theés@aitten questions that it may be
taken into account in the determination of the taxable incomesiferg taxpayers and that, provided
that positive income is received from that property in a subsequent year, thereshtended to avoid
double taxation is calculated by deducting the earlier negative enémm that positive income in
accordance with Article 3(4) of the Decree of 1989, which folldvesprovisions on the setting-off of
losses in the Netherlands legislation on avoidance of double taxatiomjch Article 24(1)(2) of the
Bilateral Tax Convention refers.
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57 Since that Convention does not preclude the taking into acconagative income received from
immovable property in Belgium for the calculation of income tax pkeyhy a resident taxpayer, it is
therefore evident, contrary to the submissions of the Netherlandsr@ova, that the refusal by the
Netherlands tax authorities to allow a taxpayer such as Mr Rergiéo make a deduction is not the
result of the choice made in the Convention to allocate the paw&xtincome from immovable
property of taxpayers falling within the scope of the Convention to theldeBtate in whose territory
that property is located.

58  The taking into account of the relevant negative income, orftlsalréo do so, thus depends in reality
on whether or not those taxpayers are residents of the Netherlands.

59 In relation to direct taxation, the Court has indeedsed, in cases relating to taxation of the income
of natural persons, that the situation of residents and the srtuEtnon-residents in a given Member
State are not generally comparable, since there are objedfeeices between them, both from the
point of view of the source of the income and from the point of viewaf tbility to pay tax or the
possibility of taking account of their personal and family circamsts (Case-B83/05Talotta [2007]
ECR 2555, paragraph 19 and the case-law cited).

60 The Court has made it clear, however, that, in theeafas tax advantage which is not available to a
non-resident, a difference in treatment as between the ttegarges of taxpayer may constitute
discrimination within the meaning of the Treaty where thereoiobjective difference between the
situations of the two which would justify different treatmenthat regardTalotta, paragraph 19, and
the case-law cited).

61 Such is the case particularly where a non-residenty@xpaceives no significant income in his
Member State of residence and derives the major part of hidléaraome from an activity pursued in
the Member State of employment, so that the Member Statesidenee is not in a position to grant
him the advantages which follow from the taking into account of his personamiy €ircumstances
(see, inter aliaSchumacker, paragraph 36, arichkebrink and Peters-Lakebrink, paragraph 30).

62 In such a situation, discrimination arises from #a¢ that the personal and family circumstances of a
non-resident who receives the major part of his income and althbg gamily income in a Member
State other than that of his residence are taken into accotimmei the State of residence nor in the
State of employment&thumacker, paragraph 38, aridakebrink and Peters-Lakebrink, paragraph 31).

63 In paragraph 34 afakebrink and Peters-Lakebrink, the Court stated that the scope of the case-law
arising fromSchumacker extends to all the tax advantages connected with the non-resialeititis to
pay tax which are granted neither in the State of residence nor in the State of employment.

64  That case-law applies in a situation such as that at issue in the main proceedings.

65 A taxpayer such as Mr Renneberg cannot, for the purposeiwhidéng the basis of assessment of
the tax on his work-related income received in the Netherlaedsiest that rental losses relating to
immovable property which he owns in Belgium be taken into accounkeualtaxpayer who resides
and works in the Netherlands and who, suffering rental lossasgekither to immovable property in
the Netherlands which he occupies himself or to immovable propeBelgium which he does not
himself occupy on a permanent basis, may set off those losses parloses of determining the basis
of assessment of income tax in the Netherlands.
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66 To the extent that, although residing in one Member, Stgterson such as Mr Renneberg derives
most of his taxable income from salaried employment in anotherbieB8tate and has no significant
income in his Member State of residence, he is, for the purpbteking into account his ability to
pay tax, in a situation objectively comparable, with regatdigdVember State of employment, to that
of a resident of that Member State who is also in salaried employment there.

67 It is apparent that such a person, not being liable iMamber State of residence to pay tax
applicable to natural persons in respect of income from immovatypery other than the property tax
paid in advance, is not able to have the negative income relatihig immovable property in that
Member State taken into account and, moreover, is deprived of asibifiysof setting off that
negative income in the determination of the basis of taxation of hisléaxeome in his Member State
of employment.

68 In principle, therefore, Article 39 EC requires thiata situation such as that of Mr Renneberg,
negative income related to a dwelling in the Member Statesadlence is to be taken into account by
the tax authorities of the Member State of employment for the pwpmdsgetermining the basis of
assessment of taxable income in the latter State.

69 It must be pointed out in that regard that, as the Advocate Generakdbaepoint 84 of his Opinion,
the extension by the Kingdom of the Netherlands of the treatmentedder resident taxpayers to the
situation of a non-resident taxpayer such as Mr Renneberg, wheezedlior almost all of his taxable
income in the Netherlands, does not affect the Kingdom of Belgiugtissrunder the Bilateral Tax
Convention and does not impose any new obligation on it.

70  Furthermore, it should be noted that, in paragraph 101 of the judgrdei@root, the Court held that
the mechanisms used to eliminate double taxation or the natiargtsems which have the effect of
eliminating or alleviating double taxation must, however, permittédlxpayers in the Member States
concerned to be certain that, ultimately, all their persandlfamily circumstances will be duly taken
into account, irrespective of how those Member States have aliodhat obligation amongst
themselves, in order not to give rise to inequality of treatmdanth is incompatible with the Treaty
provisions on the freedom of movement for workers and in no waysdsuin the disparities between
the national tax laws. Having regard to the guidance givéakebrink and Peters-Lakebrink, referred
to in paragraph 63 of this judgment, those considerations also applyegard to the taking into
account of workers’ overall ability to pay tax.

71 Since, as noted in paragraph 56 of the present judgmeKintgom of the Netherlands takes into
consideration, in determining the basis of assessment of incomeayable by resident taxpayers,
negative income from immovable property located in Belgium, @l$® required, with regard to
residents of the latter Member State who receive all or almost all ofribeme in the Netherlands and
who do not have significant income in their Member State of nes&jeto take into account that
negative income for the same purposes. Otherwise the situation oésident taxpayers would not be
taken into consideration in that regard in either of the two Member States concerned.

72  Nevertheless, it is appropriate to examine the arguaisatl by the Netherlands Government that the
negative tax consequences which follow for Mr Renneberg from thes#emuiof his dwelling in
Belgium are the result of the disparity between the intermakyatems of the two Member States
concerned.

73 In its view, the disparity lies in the fact tHa¢ tNetherlands tax system allows deduction of mortgage
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interest from work-related income while the Belgian tax systies not. Under Belgian tax law,
mortgage interest can never be set off against income othernib@me from immovable property.
Thus, even if the person concerned had received work-relatedanoddelgium, the negative balance
of mortgage interest could not be deducted from that income.

The Netherlands Government takes the view that it ihadagplication of the Netherlands system
itself which has unfavourable tax consequences for Mr Renneberg, bisicthibat the Belgian tax
system allows less scope for deduction of mortgage interesthibdwetherlands system. The fact that
it is not possible for Mr Renneberg to have his negative income tate@account in Belgium is the
consequence of the transfer of his residence to that MemberaBtateot of the application of the
Netherlands tax legislation. Where a restriction on the freedpraranteed by the Treaty is the result
merely of a disparity between national tax systems, it is not prohibited by Community law.

In that regard, it must be noted that the differentee@ment at issue in the main proceedings does
not arise, contrary to the assertions of the Netherlands Goverrsimeply from the disparity between
the national tax rules concerned. Assuming the Belgian income tax system to be aséniegrey the
Netherlands Government, even if the Kingdom of Belgium allowed Iassg#sas those at issue in the
main proceedings to be taken into account for determination of the basis ehassesf income tax of
its residents, a taxpayer in a situation such as that of Mr Renneberg, who reteirabralst all of his
income in the Netherlands, would be unable, in any event, to take advantage thereof.

Furthermore, the Court must reject another argument raisthat respect by the Netherlands
Government, at the hearing, alleging, in essence, that theresksthat losses related to a non-resident
taxpayer’s immovable property located in Belgium could be taken into account twice.

Firstly, the national legislation on double taxation, ieacbnjunction with Article 24(1)(2) of the
Bilateral Tax Convention, seeks to avoid that risk becomingtyeaith regard to resident taxpayers
who suffer losses of income relating to a property locate®alyium, whose situation may be
compared with that of a non-resident taxpayer such as Mr Renneberg.

Secondly, Council Directive 77/799/EEC of 19 December 1977 rcamgenutual assistance by the
competent authorities of the Member States in the field oftdieeation (OJ 1977 L 336, p. 15) may,
in cases where the operations of a taxpayer are carried pattiin the territory of a Member State
other than that in which he carries out his employed activityelmtrupon by a Member State in order
to obtain from the competent authorities of the other Member Sliatiee information enabling it to
establish income taxes correctly, or all the informatioroitistders necessary to ascertain the correct
amount of the income tax payable by a taxpayer under the legislatich wtapplies (see, to that
effect, Case €22/01Sandia and Ramstedt [2003] ECR 16817, paragraph 42).

Accordingly, as the Commission submitted at the hearing, a difference in treatoieas that at issue
in the main proceedings, which is based on residence, isndiisatory since, while negative property-
related income relating to immovable property located in anoihember State is taken into
consideration by the Member State concerned in determining te dfagssessment of income, in
particular work-related income, of taxpayers working and residirigd latter Member State, it cannot
be taken into account in the case of a taxpayer who derivesadthost all of his taxable income from
salaried activity carried out in that Member State but does not live there.

Consequently, national legislation such as that atiisshe main proceedings constitutes an obstacle
to the freedom of movement for workers which is, in principle, prohibited by Article 39 EC.
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It is, however, necessary to examine whether thatctdstan be accepted. According to the Court’s
case-law, a measure restricting one of the fundamental freegoananteed by the Treaty may be
accepted only if it pursues a legitimate objective which is compatilth the Treaty and is justified by
overriding reasons in the public interest. But even if that wereapplication of that measure would
still have to be such as to ensure achievement of the aim puasdetbt go beyond what is necessary
for that purpose (see, to that effect, Cas&09/04Kranemann [2005] ECR #2421, paragraph 33, and

Case C40/05Lyyski [2007] ECR 199, paragraph 38).

No possible justification has been put forward by the governments which sulimstéedations to the
Court, nor any mentioned by the national court.

Accordingly, in a situation in which a non-resident taxpasteh as Mr Renneberg, receives all or
almost all of his taxable income in one Member State, Article 39 EChutothe tax authorities of that
Member State from refusing to take into consideration the megatcome relating to immovable
property located in another Member State.

In the light of all the foregoing considerations, the answire question referred must be that Article
39 EC is to be interpreted as precluding national legislatioh siscthat at issue in the main
proceedings, pursuant to which a Community national who is not residéiné Member State in
which he receives all or almost all of his taxable income camfmothe purposes of determining the
basis of assessment of that income in that Member State, dexfjative income relating to a house
owned by him and used as a dwelling in another Member Statesasha@ resident of the first Member
State may deduct such negative income for the purposes of deterthaihgsis of assessment of
taxation of his income.

The question referred in so far as it relates to Article 56 EC

In the light of the answer to the question concerningntipdications of Article 39 EC on the
applicability of tax legislation such as that at issue in rtfen proceedings, it is not necessary to
consider whether the provisions of the Treaty relating to free meneof capital also preclude that
legislation.

Costs

Since these proceedings are, for the parties to the main proceedings, dstaptiart pending before
the national court, the decision on costs is a matter for thatt.cCosts incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Third Chamber) hereby rules:

Article 39 EC must be interpreted as precluding nationallegislation such as that at issue in the
main proceedings, pursuant to which a Community national wb is not resident in the Member

State in which he receives all or almost all of his taxable @me cannot, for the purposes of
determining the basis of assessment of that income in thislember State, deduct negative income
relating to a house owned by him and used as a dwelling another Member State, whereas a
resident of the first Member State may deduct such negat income for the purposes of
determining the basis of assessment of taxation of his income.
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[Signatures]

* Language of the case: Dutch.
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