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JUDGMENT OF THE COURT (Grand Chamber)

16 December 2008 )

(Transfer of a company seat to a Member State other than the Member State ofaticorpor
Application for amendment of the entry regarding the company seat in the commercial
register — Refusal — Appeal against a decision of a court entrusted with mamtamicommercial
register — Article 234 EC — Reference for a preliminary ruling — Admissib#iDefinition of ‘court or
tribunal’ — Definition of ‘a court or tribunal against whose decisions there is no judiai@dy under
national law’ — Appeal against a decision making a reference for a preliminany +ullurisdiction of
appellate courts to order revocation of such a decision — Freedom of establishmecies ABtEC
and 48 EC)

In Case C-210/06,

REFERENCE for a preliminary ruling under Article 234 EC frdm Szegedi itétabla (Hungary),
made by decision of 20 April 2006, received at the Court on 5 May 2006, in the proceedimgsase
of

Cartesio Oktatd és Szolgaltato bt,
THE COURT (Grand Chamber),

composed of V. Skouris, President, P. Jann, C.W.A. TimmermappdRaur), A. Rosas, K. Lenaerts,

A. O Caoimh and JC. Bonichot, Presidents of Chambers, K. Schiemann, J. Makarczy{qgrig,
E. Juhasz, L. Bay Larsen and P. Lindh, Judges,

Advocate General: M. Poiares Maduro,

Registrar: B. Fulop, Administrator,

having regard to the written procedure and further to the hearing on 10 July 2007,

after considering the observations submitted on behalf of:

- CARTESIO Oktato és Szolgaltato bt, by G. Zettwitz and P. Metzinger, Ggyvédek,

- the Hungarian Government, by J. Fazekas and P. Szabd, acting as Agents,

- the Czech Government, by T.¢Bh, acting as Agent,

- Ireland, by D. O’Hagan, acting as Agent, A. Collins SC and N. Travers BL,

- the Netherlands Government, by H.G. Sevenster and M. de Grave, acting as Agents,
- the Polish Government, by En@cka-Tamecka, acting as Agent,

- the Slovenian Government, by M. Remic, acting as Agent,

1von 19 24.06.2015 16:C



CURIA - Dokumente http://curia.europa.eul/juris/document/document tpsiitdoclang=EN&t.

2 von 19

- the United Kingdom Government, by T. Harris, acting as Agent, and J. Stratford, Barrister,
- the Commission of the European Communities, by G. Braun and V. Kreuschitz, acting as Agents
after hearing the Opinion of the Advocate General at the sitting on 22 May 2008,

gives the following
Judgment
This reference for a preliminary ruling concernsititerpretation of Articles 43 EC, 48 EC and

234 EC.

The reference was made in the context of proceedings brought by SKIRDEtato és Szolgaltato bt
(‘Cartesio’), a limited partnership established in Bdjurfgary), against the decision rejecting its
application for registration in the commercial register of the transfer obmgpany seat to Italy.
National legal context

The law relating to civil procedure

Article 10(2) of Law No Il of 1952 on civil proceduie FRolgari perrendtartasrol szold 1952. évi lll.
torvény: ‘the Law on civil procedure’) states:

‘At second instance:

(b) appeals arising from cases dealt with by regionatcourcourts of Budapest shall be heard by
appeal courts.’

Article 155/A of the Law on civil procedure provides that:

‘(1) The court may ask the Court of Justice of the European Commudaiteegreliminary ruling in
accordance with the rules laid down in the Treaty establishing the European Community.

(2) The court shall make the reference for a prelimimaling by order and shall stay the
proceedings ...

(3) An appeal may be brought against a decision to makeraree for a preliminary ruling. An
appeal cannot be brought against a decision dismissing a requestefieremce for a preliminary
ruling.

Under Article 233(1) of the Law on civil procedure:

‘Save as otherwise provided, appeal proceedings may be brought agadestisiens of courts of first
instance ...’
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Article 233/A of that law provides that:

‘An appeal may be brought against orders made at second instance @ oésyg@ch a right of appeal
exists under the rules applicable to proceedings at first instance ...’

Article 249/A of the Law on civil procedure states that:

‘Appeal proceedings may also be brought against a decision madeoatl Sastance dismissing a
request for a reference for a preliminary ruling (Article 155/A).’

Article 270 of the Law on civil procedure is worded as follows:

‘(1) Save as otherwise provided, the Ledielts Birosag [Supreme Court] shall hear appeals on
points of law. The general rules shall apply mutatis mutandis.

(2) The parties, interveners and persons affected by teaemay, in respect of the part of that
decision which refers to them, bring an appeal on a point ob&fare the Legfetibb Birdsag against
final judgments and orders which bring proceedings an end, pleading infringement of the law.

Article 271(1) of the Law on civil procedure provides that:
‘No appeal shall lie:

€) against decisions which have become final at fiririog, except in cases which are permitted
by law;

(b) where one party has failed to exercise the riglritay an appeal and the court of second
instance, hearing the appeal brought by the other party, confirms the decision at fivsejnsta

Under Article 273(3) of that law:

‘The institution of appeal proceedings shall not have suspensory leffiesthere a party so requests,
the Legfelgbb Birosag may exceptionally suspend enforcement of the judgment ...’

Company law

Article 1(1) of Law No CXLIV of 1997 on commercialmpanies (a gazdasagi tarsasagokrél szolé
1997. évi CXLIV. térvény) provides that:

‘This Law shall govern the incorporation, organisation and functioningoaimercial companies

which have their seat in Hungary; the rights, duties and respotisshoif the founders and members
(shareholders) of those companies; and the conversion, merger andetesheommercial companies
... and their liquidation.’

Under Article 11 of that law:

‘The articles of association (the instrument of incorporation, the statutes aintipay) shall specify:
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(@) the name and seat of the commercial company

Article 1(1) of Law No CXLV of 1997 on the commeraiadister, company advertising and legal
procedures in commercial registration matters (a cégnyilvantartadsrégnyilvanossagrol és a birdsagi
cégeljarasrol sz6lo 1997. évi CXLV. Torveny; ‘the Law on the commercial registevides that:

‘A company is a commercial organisation ... or other legal eofitg. commercial nature ... which,
save where a law or government order provides otherwise, is incorporated thsaegjstration in the
commercial register for the purpose of carrying on a commercial activity for i@haadn ...’

Under Article 2(1) of that law:

‘The legal entities referred to in Article 1 may be eedein the commercial register only if their
registration is possible or compulsory under [Hungarian] law.’

Article 11 of the Law on the commercial register provides that:

‘(1) The regional courts or the courts of Budapest, actingoasnercial courts, shall register
companies in the commercial registers which they are responsible for maintaining ...

(2) ... the courts within the jurisdiction of which a compaayg its seat shall have jurisdiction to
register that company and to deal with any proceedings concerningcempanies provided for by
Statute.

Article 12(1) of that law provides that:

‘The information on companies referred to in this Law shaktiered in the commercial register. For
all companies, the register shall specify:

(d) the company seat ...’
Under Article 16(1) of the Law on the commercial register:

‘The seat ... shall be the place where [the company’s] central administratibraiedi...’
Article 29(1) of that law provides that:

‘Save as otherwise provided, any application for registration ehdments to information registered
in relation to companies must be presented to the commeociel within 30 days of the event giving
rise to the amendment.’

Article 34(1) of the Law provides that:

‘Every transfer of a company seat to the jurisdiction of anatbart responsible for maintaining the
commercial register must, by reason of the change entailedpb@tted to the court with jurisdiction
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in respect of the former seat. After examining the applicafimnamendment of the information in the
register prior to the change of company seat, the latter court shall endorse the’'transfe
Private international law

20  Article 18 of Decree-Law No 13 of 1979 on private inteonatilaw rules (a nemzetkdzi maganjogrol
sz0l6 1979. évi 13. torvényetigjendelet) provides that:

‘(1) The legal capacity of a legal person, its commesti@us, the rights derived from its
personality and the legal relationships between its membetdshdétermined in accordance with its
personal law.

(2) The personal law of a legal person shall be the laveoState in the territory of which it is
registered.

(3) If a legal person has been lawfully registereaccordance with the laws of several States or if,
under the rules applicable in the place where the seat design#@tedriicles of association is situated,
registration is not required, its personal law shall be that applicable in theStateseat.

(4) If a legal person has no seat designated in its amickssociation or has seats in several States,
and, in accordance with the law of one of those States, registration is not requpecsatsal law shall
be the law of the State in which its central administration is situated.’

The dispute in the main proceedings and the questions referred for agdiminary ruling

21 Cartesio was formed on 20 May 2004 as a ‘betétigag’ (limited partnership) under Hungarian law.
Its seat was established in Baja (Hungary). Cartesio registered in the commercial register on
11 June 2004.

22 Cartesio has two partners both of whom are naturabrgergsident in Hungary and holding
Hungarian nationality: a limited partner, whose only commitmetud iavest capital, and an unlimited
partner, with unlimited liability for the company’s debts. Csidas active, inter alia, in the field of
human resources, secretarial activities, translation, teaching and training.

23 On 11 November 2005, Cartesio filed an applicatiom thi¢ Bacs-Kiskun Megyei Birdsag (Regional
Court, Bacs-Kiskun), sitting as a cégbirdosag (commercial ¢dartyegistration of the transfer of its
seat to Gallarate (Italy) and, in consequence, for amendmém ehtry regarding Cartesio’s company
seat in the commercial register.

24 By decision of 24 January 2006, that application wadedjen the ground that the Hungarian law in
force did not allow a company incorporated in Hungary to transfeseat abroad while continuing to
be subject to Hungarian law as its personal law.

25  Cartesio lodged an appeal against that decisiontwitBzegedi itétabla (Regional Court of Appeal,
Szeged).

26 Relying on the judgment in Case4Cl/03SEVIC Systemg005] ECR 10805, Cartesio claimed
before the Szegedi It#hbla that, to the extent that Hungarian law draws a distindigiween
commercial companies according to the Member State in whiely lhave their seat, that law is
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contrary to Articles 43 EC and 48 EC. It follows from thodekes that Hungarian law cannot require
Hungarian companies to choose to establish their seat in Hungary.

Cartesio also maintained that the Szegeditdtdla was required to refer that question for a
preliminary ruling, since it constitutes a court or tribunal of enMer State against whose decisions
there is no judicial remedy under national law.

The Szegedi Itthbla points out that, under Hungarian law, proceedings before the emm®sible
for maintaining the commercial register and before courts heafpgals against decisions of the
commercial register courts are moter partes It therefore wishes to know whether it may be classified
as a ‘court or tribunal’ within the meaning of Article 234 EC.

Moreover, if the answer to this question is in thenadtive, the Szegedi l&fabla is of the view that
it is still unclear whether, for the purposes of the third papdgiet Article 234 EC, it should be
classified as a court or tribunal against whose decisions there is no judicidyrenaer national law.

It states in that regard that although, according to Hangaw, its decisions on appeal are final and
enforceable, they may nevertheless be the subject of an extragrajopeal — an appeal on a point of
law — before the Legfedbb Birdsag.

However, as the purpose of an appeal on a point of lanersstire the consistency of case-law, the
possibility of bringing such an appeal is limited, in particutgr the condition governing the
admissibility of pleas, which is linked to the obligation to allege a breach of law.

The Szegedi itthbla further notes that, in Hungarian academic legal writhagcase-law, questions
have been raised as to the compatibility with Article 234dE@he provisions laid down in Articles
155/A and 249/A of the Law on civil procedure concerning appeals agaicistods by which a
guestion is referred to the Court of Justice for a preliminary ruling.

In that regard, the Szegedidtébla points out that those provisions might result in an appellate cour
preventing a court which has decided to make a reference @otiré from doing so, even though an
interpretation by the Court of a provision of Community law is nee¢de@solve the dispute in the
main proceedings.

As regards the merits of the case before it, thgeSrétébtabla, referring to the judgment in Case
81/87 Daily Mail and General Trusf1988] ECR 5483, notes that the freedom of establishment laid
down in Articles 43 EC and 48 EC does not include the right, fmnapany incorporated under the
legislation of a Member State and registered thereinatester its central administration, and thus its
principal place of business, to another Member State whilsiniregaits legal personality and
nationality of origin, should the competent authorities object to this.

However, according to the Szegedbttdla, this principle may have been further refined in the late
case-law of the Court.

In that regard, the Szegedi dtébla points out that, according to the case-law of the Court, all
measures which prohibit, impede or render less attractive theissxef the freedom of establishment
constitute a restriction on that freedom, and it refershat tegard, inter alia, to Case C-442/02

CaixaBank Francg2004] ECR 18961, paragraphs 11 and 12).

The Szegedi [tthbla moreover points out that, ®EVIC Systemshe Court ruled that Articles 43 EC
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and 48 EC preclude registration in the national commercialteegds the merger by dissolution
without liquidation of one company and transfer of the whole of itstate another company from
being refused in general in a Member State where one of thedmpanies is established in another
Member State, whereas such registration is possible, on emoglivith certain conditions, where the
two companies participating in the merger are both establishétke territory of the first Member
State.

Moreover, it is settled case-law of the Court thabmaltlaws cannot differentiate between companies
according to the nationality of the person seeking their registration in the comnegistdn

Lastly, the Szegedi it¢fibla states that Council Regulation (EEC) No 2137/85 of 25 July d®8%e
European Economic Interest Grouping (EEIG) (OJ 1985 L 199, p. 1) andiCRegalation (EC) No
2157/2001 of 8 October 2001 on the Statute for a European company (SE)QDL 294, p. 1) lay
down, for the forms of Community undertaking which they introduce, mergbfe and less costly
provisions which enable those undertakings to transfer their seatatighment from one Member
State to another without first going into liquidation.

In those circumstances, on the view that resolutiorheofdispute before it depended on the
interpretation of Community law, the Szegedidtébla decided to stay proceedings and to refer the
following questions to the Court for a preliminary ruling:

‘(1) Is a court of second instance which has to give a&idacon an appeal against a decision of a
commercial court (cégbirdésag) in proceedings to amend a ragistfat a company] entitled to
make a reference for a preliminary ruling under Article 234][i®ere neither the action before
the commercial court nor the appeal procedunetés parte®

(2) In so far as an appeal court is included in the bradea “court or tribunal which is entitled to
make a reference for a preliminary ruling” under Article 234][Bdust that court be regarded as
a court against whose decisions there is no judicial remedy, vitsishan obligation, under
Article 234 [EC], to submit questions on the interpretation of @amty law to the Court of
Justice of the European Communities?

3) Does a national measure which, in accordance with dionees, confers a right to bring an
appeal against an order making a reference for a preliminang rlimit the power of the
Hungarian courts to refer questions for a preliminary ruling ordcibdiimit that power — derived
directly from Article 234 [EC] - if, in appeal proceedings, tiaional superior court may amend
the order, render the request for a preliminary ruling inoperatigteoeder the court which issued
the order for reference to resume the national proceedings which had been suspended?

(4) (a) If a company, [incorporated] in Hungary under Hungaenpany law and entered in the
Hungarian commercial register, wishes to transfer its teeahother Member State of the
European Union, is the regulation of this field within the scope of Community lawtbe i
absence of the harmonisation of laws, is national law exclusively applicable?

(b) May a Hungarian company request transfer of itsteeahother Member State of the
European Union relying directly on Community law (Articles 48]@&nd 48 [EC])? If the
answer is affirmative, may the transfer of the seat be rmalject to any kind of condition
or authorisation by the Member State of origin or the host Member State?
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(©) May Articles 43 [EC] and 48 [EC] be interpreted aamrgy that national rules or national
practices which differentiate between commercial companibsrespect to the exercise of
their rights, according to the Member State in which theit sesituated, are incompatible
with Community law?

[(d)] May Articles 43 [EC] and 48 [EC] be interpreted asaming that, in accordance with those
articles, national rules or practices which prevent a Hungaoerpany from transferring
its seat to another Member State of the European Union arepatible with Community
law?’

The application to have the oral procedure reopened

By document lodged at the Registry of the Court of Justice on 9 September 20@8rdalasted the
Court to order that the oral procedure be reopened, pursuant to Aticdéthe Rules of Procedure,
with regard to the fourth question referred for a preliminary ruling.

In support of its request, Ireland states that, cgrivahe view adopted by the Advocate General in
his Opinion, the fourth question in the order for reference should nohderstood as relating to the
transfer of the seat, defined by Hungarian law as the placeewhe company has its central
administration, and thus the real sesa@dge réeel of the company.

According to Ireland, it follows from the English tramisin of the order for reference that that
guestion concerns the transfer of the registered offiegé€ statutairg

Thus, Ireland claims essentially that one of theidqtremisses on which the Advocate General's
analysis is based is incorrect.

Ireland is, moreover, of the view that, if the Courésebn the same premiss, it should reopen the oral
procedure in order to give the interested parties an opporturstybtoit observations on the basis of
that premiss.

It is clear from the case-law that the Court maysadwn motion, or on a proposal from the Advocate
General, or at the request of the parties, order the reopenihg ofal procedure in accordance with
Article 61 of the Rules of Procedure if it considers thatdkdasufficient information or that the case
must be dealt with on the basis of an argument which has notdebated between the parties (see,

inter alia, Case €284/06Burda[2008] ECR #0000, paragraph 37 and the case-law cited).

In that regard, it should be pointed out, first, thigtapparent from the order for reference as a whole
that the fourth question relates not to the transfer of theteegisoffice of the company concerned in
the main proceedings but to the transfer of its ‘real seat’.

As stated in the order for reference, it followesnfithe Hungarian legislation on company registration
that, for the purposes of applying that legislation, a company’sssdafined as the place where it has
its central administration.

Moreover, the referring court placed the case befarghe context of the situation at issueDaily
Mail and General Trustwhich it describes as relating to a company, incorporatedagardance with
the legislation of a Member State and registered theresghing to transfer its central administration,
and thus its principal place of business, to another Member @t retaining its legal personality
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and nationality of origin, where the competent authorities objetigoMore specifically, the referring
court asks whether the principle laid down in that judgment — thatlés 43 EC and 48 EC do not
confer on companies the right to transfer their central adnaticgtrin such a way, whilst retaining
their legal personality as conferred on them in the State under Vetvoséhey were incorporated — has
been further refined in the later case-law of the Court.

Secondly, the interested parties, including Ireland, were skpreguested by the Court to focus their
pleadings on the premiss that the issue raised in the mairegdnogs related to the transfer to another
Member State of the real seat of the company concerned, invadthds, of the place where it has its
administrative seat.

Although Ireland nevertheless focused in its pleadingseoprémiss that the issue in the case before
the referring court concerned the transfer of a company'’s remyistdfice, it also set out its position —
albeit briefly — on the basis that that issue concerned thsféraof the company’s real seat, a position
which, moreover, it set out again in its request that the oral procedure be reopened.

Against that background, the Court, having heard the AdvocateaGeoasiders that it has all the
evidence necessary to enable it to reply to the questionseckfend that the present case does not
thereby fall to be decided on the basis of an argument which has not been debated betweersthe partie

Accordingly, it is not necessary to order that the oral procedure be reopened.

The questions referred for a preliminary ruling
The first question

By this question, the Court is essentially asked whatheurt such as the referring court, hearing an
appeal against a decision of a lower court, responsible for nmangathe commercial register,
rejecting an application for amendment of information entergtidhregister, must be classified as a
court or tribunal which is entitled to make a reference fprediminary ruling under Article 234 EC,
regardless of the fact that neither the decision of the lowet nouthe consideration by the referring
court of the appeal against that decision takes place in the conietdrqiartesproceedings.

In that regard, it should be borne in mind that, accotdirsgttled case-law, in order to determine
whether the body making a reference is a ‘court or tribunal’ foptinposes of Article 234 EC, which
is a question governed by Community law alone, the Court takes aafaumumber of factors, such
as whether the body is established by law, whether it is pentjambether its jurisdiction is
compulsory, whether its procedureimder partes whether it applies rules of law and whether it is
independent (see, inter alia, Cas®&04 Standesamt Stadt Nieb{il006] ECR 3561, paragraph 12
and the case-law cited).

With regard to thiater partesnature of the proceedings before the national court, Article 234 EC does
not make reference to the Court subject to those proceedings ibngartes None the less, it
follows from that article that a national court may make eregfce to the Court only if there is a case
pending before it and if it is called upon to give judgment in pdiogs intended to lead to a decision
of a judicial nature (see to that effect, inter alia, GasE2/00Lutz and Otherg2002] ECR 1547,
paragraph 13 and the case-law cited).

Thus, where a court responsible for maintaining a regigtkes an administrative decision without
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being required to resolve a legal dispute, it cannot be regaraegtiassing a judicial function. Such is
the case, for example, where it decides an application fostragbn of a company in proceedings
which do not have as their object the annulment of a measure wiighdly adversely affects the
applicant (see to that effect, inter aliaitz and Othersparagraph 14 and the case-law cited).

In contrast, a court hearing an appeal which has beaghbragainst a decision of a lower court
responsible for maintaining a register, rejecting such an applic and which seeks the setting-aside
of that decision, which allegedly adversely affects the righth@fapplicant, is called upon to give
judgment in a dispute and is exercising a judicial function.

Accordingly, in such a case, the appellate court nmuptjnciple, be regarded as a court or tribunal
within the meaning of Article 234 EC, with jurisdiction tofere a question to the Court for a
preliminary ruling (see for similar situations, inter alzgse C300/01Salzmanr{2003] ECR #4899;
SEVIC Systemand Case €17/06Mollendorf and Other§2007] ECR 8361).

It is apparent from the court file that, in the nmaioceedings, the referring court is sitting in an
appellate capacity in an action for the setting-aside of a decision by which a loweresponsible for
maintaining the commercial register, rejected an applicadtpra company for registration of the
transfer of its seat, requiring the amendment of an entry in that register.

Accordingly, in the main proceedings, the referring cisunearing a dispute and is exercising a
judicial function, regardless of the fact that the proceedings before that court entempartes

Consequently, in the light of the case-law cited in paragraphs 55 and 56 ab@ferring court must
be regarded as a court or tribunal for the purposes of Article 234 EC.

In the light of the foregoing, the answer to the firsttoquesnust be that a court such as the referring
court, hearing an appeal against a decision of a lower court, responsible formmgritee commercial
register, rejecting an application for amendment of informa&otered in that register, must be
classified as a court or tribunal which is entitled to makeference for a preliminary ruling under
Article 234 EC, regardless of the fact that neither the decisi the lower court nor the consideration
of the appeal by the referring court takes place in the cont@xiegpartesproceedings.

The second question

By this question, the Court is essentially being asked whether a court such as g cefetr whose
decisions in disputes such as that in the main proceedings nagypéaled on points of law, falls to be
classified as a court or tribunal against whose decisions therejudicial remedy under national law,
within the meaning of the third paragraph of Article 234 EC.

Admissibility

The Commission of the European Communities contends thajudssion is inadmissible as it is
manifestly irrelevant to the resolution of the dispute in thennpgoceedings, since the order for
reference has already been submitted to the Court, renderingxamynation of whether there is an
obligation to make a reference devoid of interest.

That objection must be rejected.

According to settled case-law, there is a presompmf relevance in favour of questions on the
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interpretation of Community law referred by a national court,iirsda matter for the national court to
define, and not for the Court to verify, in which factual argislative context they operate. The Court
declines to rule on a reference for a preliminary ruling feomational court only where it is quite
obvious that the interpretation of Community law that is sought isatecteto the actual facts of the
main action or to its purpose, where the problem is hypotheticathere the Court does not have
before it the factual or legal material necessary to giwsedul answer to the questions submitted to it
(see, to that effect, Joined Cases C-222/05 to C-22&0%ler Weerd and Othef2007] ECR 1-4233,
paragraph 22 and the case-law cited).

As stated in paragraph 27 above, Cartesio claimiedebine referring court that that court was
required to make a reference to the Court for a preliminary rulimcg & fell to be classified as a court
or tribunal against whose decisions there is no judicial remedy natlenal law, within the meaning
of the third paragraph of Article 234 EC.

As the referring court had doubts concerning that plea, it decided to refei@queshat issue to the
Court for a preliminary ruling.

It would be contrary to the spirit of cooperation which must glidelations between national courts
and the Court of Justice, and contrary also to the requireroémiocedural economy, to require a
national court first to seek a preliminary ruling on the soleste whether that court is one of those
referred to in the third paragraph of Article 234 EC, befatggre appropriate, having to formulate —
subsequently and by a second reference for a preliminary rulitige -questions concerning the
provisions of Community law relating to the substance of the dispute before it.

Moreover, the Court has already replied to a question relating to the charactémsticsal courts in
the light of the third paragraph of Article 234 EC in a contexroff) certain similarities with that of
the present reference for a preliminary ruling, without the adwniligsof that question being disputed
(Case G99/00Lyckeskod2002] ECR +4839).

In those circumstances, it does not appear — atrleagirima facie — that the interpretation of
Community law sought is unrelated to the actual facts of the main action or to its purpose.

Accordingly, the presumption of relevance in favour of eafsxs for a preliminary ruling is not, as
regards the present question, rebutted by the objection put forwané Bommission (see, inter alia,
van der Weerd and Othensaragraphs 22 and 23).

It follows that the second question is admissible.
Substance

The issue raised by this question is thus whetherfdreing court falls to be classified as ‘a court or
tribunal of a Member State against whose decisions there is rajudimedy under national law’,
within the meaning of the third paragraph of Article 234 EC. It is clear thenorder for reference that
this question is raised in view of the fact, referredntgparagraphs 30 and 31 above, that, although
Hungarian law provides that decisions delivered on appeal by theéngfeourt may be the subject of
an extraordinary appeal — in other words, an appeal on a point difefiore the Legfelibb Birdsag,
the purpose of which is to ensure the consistency of the casettavpossibilities of bringing such an
appeal are limited, in particular, by the condition governing thessdoility of pleas, which is linked
to the obligation to allege a breach of law, and in view offéleg also pointed out in the order for
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reference, that under Hungarian law an appeal on a point of law does not, in principle, havettbe effe
suspending enforcement of the decision delivered on appeal.

The Court has already held that decisions of a nationdlaa@m®urt which can be challenged by the
parties before a supreme court are not decisions of ‘a court or tribumdember State against whose
decisions there is no judicial remedy under national law’ withénmheaning of the third paragraph of
Article 234 EC. The fact that the examination of the meritsumh challenges is conditional upon a
preliminary declaration of admissibility by the supreme court doedhave the effect of depriving the
parties of a judicial remedy.yckeskogparagraph 16).

That is true a fortiori in the case of a procedurdaesysuch as that under which the case before the
referring court must be decided, since that system makes no profasia preliminary declaration by
the supreme court that the appeal is admissible and, insteatly imgreses restrictions with regard, in
particular, to the nature of the pleas which may be raisestébsiich a court, which must allege a
breach of law.

In common with the lack of suspensory effect of appwala point of law before the Legfélt
Birdésag, such restrictions do not have the effect of depriving tiegpa a case before a court whose
decisions are amenable to an appeal on a point of law of the pgssibexercising effectively their
right to appeal the decision handed down by that court in a dispute such as that in the maimpgsoceedi
It does not follow, therefore, from those restrictions or from the ¢hckispensory effect that that court
falls to be classified as a court handing down a decision against which there is norjeheidy.

In the light of the foregoing, the answer to the secondiguesust be that a court such as the
referring court, whose decisions in disputes such as that imaire proceedings may be appealed on
points of law, cannot be classified as a court or tribunal agaimsse decisions there is no judicial
remedy under national law, within the meaning of the third paragraph of Article 234 EC.

The third question
Admissibility

Ireland argues that this question is hypothetical, hendmissible, since no appeal on a point of law
has been brought against the order for reference and, in consequeatgyanto that question would
be of no use to the referring court.

The Commission also asks the Court to declare tlsahdt appropriate to give a reply to the third
guestion because, given that the order for reference has the authegyuaficataand has reached the
Court, that question is hypothetical.

Those objections cannot be upheld.

As was pointed out in paragraph 67 above, the presumptielewdnce enjoyed by references for a
preliminary ruling may, in certain circumstances, be refuite particular where the Court holds that
the problem is hypothetical.

Ireland and the Commission maintain that the problésedaby this question — the possible
incompatibility with the second paragraph of Article 234 EC ofonal rules governing appeals
against a decision making a reference to the Court — is hypaihetioce, in fact, the order for
reference has not been appealed against and now has the authestjudicata
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85 However, neither that decision nor the file sent tcCthat permits the inference that there has been
no appeal against that decision or that there can no longer be any appeal against it.

86 In the light of the settled case-law cited in paragraph 67 above, singgh) s Stuation of uncertainty,
responsibility for defining and verifying the factual and legis&atcontext in which the question
referred arises lies with the national court, the presumpfioelevance which this question enjoys has
not been rebutted.

87 It follows that the third question is admissible.
Substance

88 Article 234 EC gives national courts the right — and, whppropriate, imposes on them the
obligation — to make a reference for a preliminary ruling,ca® ®s the national court perceives either
of its own motion or at the request of the parties that the sudestaf the dispute raises one of the
points referred to in the first paragraph of Article 234 EC. It follows that nationakduawe the widest
discretion in referring matters to the Court if they consithat a case pending before them raises
guestions involving interpretation of provisions of Community law, or coredida of their validity,
necessitating a decision on their part (Case 168h3nmuhlen-Disseldoff974] ECR 33, paragraph
3).

89 It is also clear from the case-law of the Court, ihathe case of a court or tribunal against whose
decisions there is a judicial remedy under national law, Ar88ke EC does not preclude decisions of
such a court by which questions are referred to the Court foelaminary ruling from remaining
subject to the remedies normally available under national lavereless, in the interests of clarity
and legal certainty, the Court must abide by the decision to refeawust have its full effect so long
as it has not been revoked (Case 14&RA8inmuhlen-Dusselddif974] ECR 139, paragraph 3).

90 Moreover, the Court has already held that the systexblissed by Article 234 EC with a view to
ensuring that Community law is interpreted uniformly throughout the ibéerStates instituted direct
cooperation between the Court of Justice and the national court®daysnof a procedure which is
completely independent of any initiative by the parties (Cas®#06 Kempter[2008] ECR 1411,
paragraph 41).

91 The system of references for a preliminary rulingased on a dialogue between one court and
another, the initiation of which depends entirely on the national 's@ssessment as to whether a
reference is appropriate and necességmnpter paragraph 42).

92 It is clear from the order for reference that, undergdrian law, a separate appeal may be brought
against a decision making a reference to the Court for a pmalynruling, although the main
proceedings remain pending in their entirety before the refecong, proceedings being stayed until
the Court gives a ruling. The appellate court thus seised has, undgartan law, power to vary that
decision, to set aside the reference for a preliminary ralimto order the first court to resume the
domestic law proceedings.

93 As is clear from the case-law cited in paragr&&hand 89 above, concerning a national court or
tribunal against whose decisions there is a judicial remedy undenaldaw, Article 234 EC does not
preclude a decision of such a court, making a reference toahe, @om remaining subject to the
remedies normally available under national law. Neverthelesgyutteme of such an appeal cannot
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limit the jurisdiction conferred by Article 234 EC on that camrtmake a reference to the Court if it
considers that a case pending before it raises questions on thareiatiton of provisions of
Community law necessitating a ruling by the Court.

It should be pointed out, moreover, that the Court has alheddiyhat, in a situation where a case is
pending, for the second time, before a court sitting at first instanceagéteégment originally delivered
by that court has been quashed by a supreme court, the court aistasce remains free to refer
guestions to the Court pursuant to Article 234 EC, regardless ekistence of a rule of national law
whereby a court is bound on points of law by the rulings of a superior court (Case RAéiihlen-
Dusseldory.

Where rules of national law apply which relate toritjet of appeal against a decision making a
reference for a preliminary ruling, and under those rules the praceedings remain pending before
the referring court in their entirety, the order for referemlcme being the subject of a limited appeal,
the autonomous jurisdiction which Article 234 EC confers on thermefecourt to make a reference to
the Court would be called into question, if — by varying the orderefi@rence, by setting it aside and
by ordering the referring court to resume the proceedings — thelappeburt could prevent the
referring court from exercising the right, conferred on it byE@ Treaty, to make a reference to the
Court.

In accordance with Article 234 EC, the assessmetiiteofelevance and necessity of the question
referred for a preliminary ruling is, in principle, the responsibility of the refgrcourt alone, subject to
the limited verification made by the Court in accordance with thelaaseited in paragraph 67 above.
Thus, it is for the referring court to draw the proper infereffices a judgment delivered on an appeal
against its decision to refer and, in particular, to come d¢onclusion as to whether it is appropriate to
maintain the reference for a preliminary ruling, or to amend it or to withdraw it.

It follows that, in a situation such as that in the case b®referring court, the Court must — also in
the interests of clarity and legal certainty — abide by tlési® to make a reference for a preliminary
ruling, which must have its full effect so long as it has nonhlregoked or amended by the referring
court, such revocation or amendment being matters on which that court alone is able to tekena dec

In the light of the foregoing, the answer to the third qrestust be that, where rules of national law
apply which relate to the right of appeal against a decisionngakreference for a preliminary ruling,
and under those rules the main proceedings remain pending beforéethageourt in their entirety,
the order for reference alone being the subject of a limited Bpftea second paragraph of
Article 234 EC is to be interpreted as meaning that thedjatisn conferred by that provision of the
Treaty on any national court or tribunal to make a reference to the Coarpfeliminary ruling cannot
be called into question by the application of those rules, whegegermit the appellate court to vary
the order for reference, to set aside the reference and to orderethimgetourt to resume the domestic
law proceedings.

The fourth question

By its fourth question, the referring court essentadks whether Articles 43 EC and 48 EC are to be
interpreted as precluding legislation of a Member State undehvehcompany incorporated under the
law of that Member State may not transfer its seat to another M&tdierwhilst retaining its status as
a company governed by the law of the Member State of incorporation.
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It is clear from the order for reference that Cartesia company which was incorporated in
accordance with Hungarian legislation and which, at the time ofatsporation, established its seat in
Hungary — transferred its seat to Italy but wished toineits status as a company governed by
Hungarian law.

Under the Hungarian Law on the commercial registereiditeo$ a company governed by Hungarian
law is to be the place where its central administration is situated.

The referring court states that the application filedCastesio for amendment of the entry in the
commercial register regarding its company seat was rejégtékde court responsible for maintaining
that register on the ground that, under Hungarian law, a company iretegbon Hungary may not
transfer its seat, as defined by the Law on the commemigdter, abroad while continuing to be
subject to Hungarian law as the law governing its articles of association.

Such a transfer would require, first, that the compaagec® exist and, then, that the company
reincorporate itself in compliance with the law of the country where it wishetatdishk its new seat.

In that regard, the Court observed in paragraph Daitf Mail and General Trusthat companies are
creatures of national law and exist only by virtue of the naticggiklation which determines its
incorporation and functioning.

In paragraph 20 @faily Mail and General Trustthe Court stated that the legislation of the Member
States varies widely in regard to both the factor providing a connectionnatibaal territory required
for the incorporation of a company and the question whether a compasypdrated under the
legislation of a Member State may subsequently modify that cangderctor. Certain States require
that not merely the registered office but also the real (sgage réél — that is to say, the central
administration of the company — should be situated in theitasrriand the removal of the central
administration from that territory thus presupposes the winding-upghefcompany with all the
consequences that winding-up entails under company law. The legistditiother States permits
companies to transfer their central administration to adoreountry but certain of them make that
right subject to certain restrictions, and the legal consequericedransfer vary from one Member
State to another.

The Court added, in paragraph 2Dafly Mail and General Trustthat the EEC Treaty had taken
account of that variety in national legislation. In defining, iticde 58 of that Treaty (later Article 58
of the EC Treaty, now Article 48 EC), the companies which ettjeyright of establishment, the EEC
Treaty placed on the same footing, as connecting factors, distered office, central administration
and principal place of business of a company.

In Case C-208/00berseering[2002] ECR #9919, paragraph 70, the Court, whilst confirming those
dicta, inferred from them that the question whether a companyetbrim accordance with the
legislation of one Member State can transfer its registereck affids actual centre of administration to
another Member State without losing its legal personality undetatlieof the Member State of
incorporation, and, in certain circumstances, the rules reladirigat transfer, are determined by the
national law in accordance with which the company was incorporatesl.Court concluded that a
Member State is able, in the case of a company incorporated under its taske the company’s right
to retain its legal personality under the law of that MemlateSsubject to restrictions on the transfer
to a foreign country of the company’s actual centre of administration.
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It should be pointed out, moreover, that the Court also re#ltéiedonclusion on the basis of the
wording of Article 58 of the EEC Treaty. In defining, in thaticke, the companies which enjoy the
right of establishment, the EEC Treaty regarded the differences in thetlegisfathe various Member
States both as regards the required connecting factor for comgabjest to that legislation and as
regards the question whetherand, if so, how— the registered officesiege statutairgor real seat
(siege réel of a company incorporated under national law may be transfemeddne Member State
to another as problems which are not resolved by the rules concérainight of establishment, but
which must be dealt with by future legislation or conventions (se¢hat effect,Daily Mail and
General Trustparagraphs 21 to 23, abidberseering paragraph 69).

Consequently, in accordance with Article 48 EC, in theersce of a uniform Community law
definition of the companies which may enjoy the right of establishma the basis of a single
connecting factor determining the national law applicable to a aoynffae question whether Article
43 EC applies to a company which seeks to rely on the fundanireetddm enshrined in that article —
like the question whether a natural person is a national of a Mebtde, hence entitled to enjoy that
freedom — is a preliminary matter which, as Community law stamds, can only be resolved by the
applicable national law. In consequence, the question whether thergomdaced with a restriction
on the freedom of establishment, within the meaning of Articl&E@3 can arise only if it has been
established, in the light of the conditions laid down in ArticleE48 that the company actually has a
right to that freedom.

Thus a Member State has the power to define both the dogrfactor required of a company if it is
to be regarded as incorporated under the law of that Member State andh, @sgable of enjoying the
right of establishment, and that required if the company is tabbe subsequently to maintain that
status. That power includes the possibility for that Member &tdteo permit a company governed by
its law to retain that status if the company intends to rewgatself in another Member State by
moving its seat to the territory of the latter, thereby breakihe connecting factor required under the
national law of the Member State of incorporation.

Nevertheless, the situation where the seat of a conmpeoryporated under the law of one Member
State is transferred to another Member State with no chamgegards the law which governs that
company falls to be distinguished from the situation where a compawvsrned by the law of one
Member State moves to another Member State with an atteckange as regards the national law
applicable, since in the latter situation the company is comvénte a form of company which is
governed by the law of the Member State to which it has moved.

In fact, in that latter case, the power referred to in paragraph 110 abdéemfenplying that national
legislation on the incorporation and winding-up of companies enjoys amydbrmmunity from the
rules of the EC Treaty on freedom of establishment, cannot riicydar, justify the Member State of
incorporation, by requiring the winding-up or liquidation of the companpgyéventing that company
from converting itself into a company governed by the law of the other Memliey t6tthe extent that
it is permitted under that law to do so.

Such a barrier to the actual conversion of such a compahgut prior winding-up or liquidation,
into a company governed by the law of the Member State to whiishes to relocate constitutes a
restriction on the freedom of establishment of the company concevhedh, unless it serves
overriding requirements in the public interest, is prohibited under AARIEC (see to that effect, inter
alia, CaixaBank Francgparagraphs 11 and 17).
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114 It should also be noted that, following the judgment®aiy Mail and General Trustand
Uberseering the developments in the field of company law envisaged inlésti¢4(2)(g) EC and
293 EC, respectively, as pursued by means of legislation anehagmés, have not as yet addressed the
differences, referred to in those judgments, between thdadégmsof the various Member States and,
accordingly, have not yet eradicated those differences.

115 The Commission maintains, however, that the absence of @otyregislation in this field — noted
by the Court in paragraph 23 Daily Mail and General Trust was remedied by the Community rules,
governing the transfer of the company seat to another Member IStdtdown in regulations such as
Regulation No 2137/85 on the EEIG and Regulation No 2157/2001 on the B©Bregver, Council
Regulation (EC) No 1435/2003 of 22 July 2003 on the Statute for a Eurcpeaerative society
(SCE) (OJ 2003 L 207, p. 1), as well as by the Hungarian lagislatiopted subsequent to those
regulations.

116 The Commission argues that those rules may — and shbeldpplied mutatis mutandis to the cross-
border transfer of the real seat of a company incorporated under the law of a Mengber Stat

117 In that regard, it should be noted that although those regslatidopted on the basis of Article 308
EC, in fact lay down a set of rules under which it is posdiimehe new legal entities which they
establish to transfer their registered offis@@e statutaireand, accordingly, also their real sesie¢e
réel) — both of which must, in effect, be situated in the skfamber State — to another Member State
without it being compulsory to wind up the original legal person ordate a new legal person, such a
transfer nevertheless necessarily entails a change as régandational law applicable to the entity
making such a transfer.

118 That is clear, for example, in the case of a Europeaipany, from Articles 7 to 9(1)(c)(ii) of
Regulation No 2157/2001.

119 As itis, in the case before the referring courtieSem merely wishes to transfer its real seat from
Hungary to Italy, while remaining a company governed by Hungarian law, hernmeitnginy change as
to the national law applicable.

120 Accordingly, the application mutatis mutandis of the Commiegiglation to which the Commission
refers — even if it were to govern the cross-border transfer of the seatraparty governed by the law
of a Member State — cannot in any event lead to the pred&sealt in circumstances such as those of
the case before the referring court.

121 Further, as regards the implicationSBVIC Systemf®r the principle established Daily Mail and
General TrustandUberseering it should be pointed out that those judgments do not relate tortiee sa
problem and that, consequent8£VIC Systemesannot be said to have qualified the scop®aily
Mail and General Trusbr Uberseering

122 The case which gave rise to the judgmeBEWIC Systemsoncerned the recognition, in the Member
State of incorporation of a company, of an establishment operaioiec: out by that company in
another Member State by means of a cross-border merger, wiaichtimtion fundamentally different
from the circumstances at issue in the case which gavribe judgment iDaily Mail and General
Trust but similar to the situations considered in other judgments oCtheat (see Case-212/97
Centros[1999] ECR +1459;Uberseeringand Case €167/01InspireArt[2003] ECR $10155).
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123 In such situations, the issue which must first be decsdedt the question, referred to in paragraph
109 above, whether the company concerned may be regarded as a corhpamyagsesses the
nationality of the Member State under whose legislation it wesrporated but, rather, the question
whether or not that company — which, it is common ground, is a compangngdviey the law of a
Member State — is faced with a restriction in the agerof its right of establishment in another
Member State.

124 In the light of all the foregoing, the answer to the fourth question mtisgtbas Community law now
stands, Articles 43 EC and 48 EC are to be interpreted ggewtding legislation of a Member State
under which a company incorporated under the law of that MemberrBégtaot transfer its seat to
another Member State whilst retaining its status as a company governed by the law erhther Gtate
of incorporation.

Costs

125 Since these proceedings are, for the parties to the main proceedings) thsteption pending before
the national court, the decision on costs is a matter for that.cCosts incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Grand Chamber) hereby rules:

1. A court such as the referring court, hearing an gpeal against a decision of a lower court,
responsible for maintaining the commercial register, rejeing an application for
amendment of information entered in that register, must beclassified as a court or tribunal
which is entitled to make a reference for a preliminay ruling under Article 234 EC,
regardless of the fact that neither the decision of the losv court nor the consideration of
the appeal by the referring court takes place in the context ahter partes proceedings.

2. A court such as the referring court, whose deams in disputes such as that in the main
proceedings may be appealed on points of law, cannot be clagsifas a court or tribunal
against whose decisions there is no judicial remedy undeational law, within the meaning
of the third paragraph of Article 234 EC.

3. Where rules of national law apply which relate to ta right of appeal against a decision
making a reference for a preliminary ruling, and under those rules the main proceedings
remain pending before the referring court in their enirety, the order for reference alone
being the subject of a limited appeal, the second paragrapbf Article 234 EC is to be
interpreted as meaning that the jurisdiction conferred onany national court or tribunal by
that provision of the Treaty to make a reference to the Cau for a preliminary ruling
cannot be called into question by the application of thoseules, where they permit the
appellate court to vary the order for reference, to set ade the reference and to order the
referring court to resume the domestic law proceedings.

4, As Community law now stands, Articles 43 EC and 4BC are to be interpreted as not
precluding legislation of a Member State under which a @ampany incorporated under the
law of that Member State may not transfer its seat to anotheMember State whilst
retaining its status as a company governed by the law of the Member State of incorgtion.
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[Signatures]

* Language of the case: Hungarian.
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