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JUDGMENT OF THE COURT (Third Chamber)

23 April 2009 )

(Article 18 EC — Income tax legislation — Reduction of income tax by the amount of health iesuranc
contributions paid in the Member State of taxation — Refusal of reduction by the amount of
contributions paid in other Member States)

In Case G544/07,

REFERENCE for a preliminary ruling under Article 234 EC frome t Wojewddzki $d
Administracyjny we Wroctawiu (Poland), made by decision of 3 Noverd@@v, received at the Court
on 4 December 2007, in the proceedings

Uwe Ruffler
v
Dyrektor Izby Skarbowej we Wroctawiu Osrodek Zamiejscowy w Watbrzychu,
THE COURT (Third Chamber),

composed of A. Rosas (Rapporteur), President of the ChambeycBaKU. Lohmus, P. Lindh and
A. Arabadjiev, Judges,

Advocate General: P. Mengozzi,

Registrar: R. Grass,

having regard to the written procedure,

after considering the observations submitted on behalf of:

- U. Ruffler, by himself,

- the Polish Government, by M. Dowgielewicz, acting as Agent,

- the Greek Government, by K. Georgiadis, S. Alexandriou and M. Tassopoulou, acting as Agents
- the Commission of the European Communities, by R. Lyal and K. Herrmann, acting as Agents,
- the EFTA Surveillance Authority, by P. Bjgrgan and L. Young, acting as Agents,

having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following

Judgment
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1 This reference for a preliminary ruling concerns the interpretation of ARRIEE and 39 EC.

2 The reference has been made in the context of proceédingsen Mr Ruiffler, a German national
resident in Poland, and the Dyrektor Izby Skarbowej we Wroctawdtodek Zamiejscowy w
Waltbrzychu (Director of the Tax Chamber in Wroctaw, Watbrz@dfice; ‘the Dyrektor’) concerning
the refusal of the Polish tax authorities to grant him a reslucti income tax by the amount of health
insurance contributions paid in another Member State, although suetiuation is granted to a
taxpayer whose health insurance contributions are paid in Poland.

Legal context
Community legislation

3 Article 3(1) of Council Regulation (EEC) No 1408/71 ofJishe 1971 on the application of social
security schemes to employed persons, to self-employed persorie ameimbers of their families
moving within the Community, as amended and updated by Council Regu{E(C) No 118/97 of 2
December 1996 (OJ 1997 L 28, p. 1) (‘Regulation No 1408/71’), sets ouytrith@ple of equal
treatment, according to which:

‘Subject to the special provisions of this Regulation, persons resiehe territory of one of the
Member States to whom this Regulation applies shall be subjéwt tsame obligations and enjoy the
same benefits under the legislation of any Member State as the nationals oftéhat Sta

4 Article 28 of Regulation No 1408/71, headed ‘Pensions payatkr the legislation of one or more
States, in cases where there is no right to benefits in the country of residence’, ghatides

‘1. A pensioner who is entitled to a pension under the legislation of one Member Statensidinspe
under the legislation of two or more Member States and who iemtdgted to benefits under the
legislation of the Member State in whose territory he resides shall nevestheteive such benefits for
himself and for members of his family, in so far as he waiaking account where appropriate of the
provisions of Article 18 and Annex VI, be entitled thereto undetabeslation of the Member State or
of at least one of the Member States competent in respect of pensionsiehesident in the territory
of such State. The benefits shall be provided under the following conditions:

€) benefits in kind shall be provided on behalf of the utgtdit referred to in paragraph 2 by
the institution of the place of residence as though the person caheeene a pensioner
under the legislation of the State in whose territory he residdswere entitled to such
benefits;

(b) cash benefits shall, where appropriate, be provided bydimpetent institution as
determined by the rules of paragraph 2, in accordance with thelateon which it
administers. However, upon agreement between the competent institution and thesmstitut
of the place of residence, such benefits may be provided by the latter institution on behalf of
the former, in accordance with the legislation of the competent State.

2. In the cases covered by paragraph 1, the cost of bendditgl shall be borne by the institution
as determined according to the following rules:

(@) where the pensioner is entitled to the said benefits under thatiegisf a single Member
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State, the cost shall be borne by the competent institution of that State;

5 Article 28a of that regulation, headed, ‘Pensions payable thed&egislation of one or more of the
Member States other than the country of residence where theregight to benefits in the latter
country’, lays down that:

‘Where the pensioner entitled to a pension under the legislationeoMember State, or to pensions
under the legislations of two or more Member States, residix iterritory of a Member State under
whose legislation the right to receive benefits in kind is notestildp conditions of insurance or

employment, nor is any pension payable, the cost of benefits in kindlpdoto him and to members

of his family shall be borne by the institution of one of the Men8tates competent in respect of
pensions, determined according to the rules laid down in A2B{2), to the extent that the pensioner
and members of his family would have been entitled to such beuedfies the legislation administered

by the said institution if they resided in the territory loé tMember State where that institution is
situated.’

6 Under Article 95(1) of Council Regulation (EEC) No 5746721 March 1972 laying down the
procedure for implementing Regulation (EEC) No 1408/71, as amendedpdated by Regulation
(EC) No 118/97:

‘The amount of the benefits in kind provided under Article 28(1) ... [eduation No 1408/71] shall
be refunded by the competent institutions to the institutions whichdawwhe said benefits, on the
basis of a lump sum which is as close as possible to the actual expenditure incurred.’

Treaty law

7 Under Article 18(1) and (2) of the Agreement of 14 May 2003 between the Replibland and the
Federal Republic of Germany for the avoidance of double taxation frettieof taxes on income and
on capital (umowa z dnia 14 maja 2003 re¢aay Rzeczypospolt Polslky a Republily Federalg
Niemiec w sprawie unikania podwojnego opodatkowania w zakresie podatkéw bdddoc od
majtku, Dz. U., 20 January 2005, No 12, heading 90, ‘the Double Taxation Agreement’):

‘1. Retirement pensions and similar benefits or incomeived by a person resident in one
Contracting State from the other Contracting State are to be taxable only in tiatafies

2. Irrespective of the previous subparagraph, payments receivadpbyson resident in one
Contracting State from the compulsory social insurance scherhe othier Contracting State are to be
taxable only in that second State.’

National legislation

8 Article 3(1) of the Law of 26 July 1991 on income tayapée by natural persons (ustawa z dnia 26
lipca 1991 r. o podatku dochodowym od oséb fizycznych, Dz. U. 2000, No 14, héadinghe Law
on income tax’), provides:

‘Natural persons who are resident in the territory of the RepoblPoland are liable to tax on all their
income, wherever it arises ...’
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9 Article 21(1)(58)(b) of the Law on income tax states:

‘An exemption from income tax shall apply ... to payments ... mad@dured persons from funds
levied in the context of an occupational pension scheme.’

10  Article 27b of that Law provides that:

‘1. Income tax ... is first of all to be reduced by th@oant of health insurance contributions, as

defined in the Law of 27 August 2004 on publitbynded healthcare [ustawa z dnia 27 sierpnia 2004 .
o swiadczeniach opieki zdrowotnej finansowanychseedkow publicznych, Dz. U. No 210, heading

2135] ...:

(1) paid in the tax year directly by the taxpayer in accordance with the provisions on publicly-fundec
healthcare;

(2) levied in the tax year by the payer in accordanch thi¢ provisions on publicly-funded
healthcare.

This reduction does not apply to contributions the basis of assessmehich is income (receipts)
exempt from tax under [Article 21] ... and contributions the basissdssment of which is income on
which the levying of tax has been waived under the Tax Decree provisions.

2. The amount of health insurance contributions by which the [mc@x referred to in
Article 27b(1)] is reduced cannot exceed 7.75% of the basis of assessment of those omstributi

3. The level of expenditure for the purposes specified irtl&r27b(1) is set on the basis of
documents stating how that expenditure was incurred.’
The dispute in the main proceedings and the reference for a prelimamy ruling

11 After living in Germany, where he was employed, Mr Rffler took up residence in Polamaksarekn
permanently resident there with his wife since 2005. It does noaafipen the caséile submitted to
the Court that that he has worked in Poland since taking up residence there.

12 At the material time, Mr Rffler’'s only income came from two pensions paid ina@grthat is:

- an invalidity pension for 70% incapacity paid by a Geremployees’ insurance institution, the
Landesversicherungsanstalt (Regional Insurance Office), whichsegppsea payment from the
German compulsory social insurance scheme; and

- an occupational pension paid by the Volkswagen company.

13 Those two pensions are paid in Germany into a bank acopened by Mr Ruffler there. The
corresponding contributions, including health insurance contributions, ane diducted in that
Member State.

14 The compulsory health insurance contribution paid on the ommgigbension which Mr Ruffler
receives in Germany is transferred at a rate of 14.3% tdGHrenan health insurance institution,
Deutsche BKKkWest in Wolfsburg. Under Article 28 of Regulation No 1408/71, Mr kind Ruffler
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are entitled, as the Narodowy Fundusz Zdrowia (Polish NationdttHeand) confirms, to healthcare
benefits in Poland. Those benefits are provided in Poland at the expense of the German Unealtie ins
institution.

15 Mr Ruffler is subject, in Poland, to unlimited lidtlgilto tax pursuant to Article 3(1) of the Law on
income tax.

16  Under Article 18(2) of the Double Taxation Agreement, the ohitiapension paid to him in Germany
by the Landesversicherungsanstalt is taxed in that Member Byatentrast, under to Article 18(1) of
the Double Taxation Agreement, the occupational pension paid in @gfogavolkswagen is taxable
only in Poland.

17 During 2006, Mr Riffler applied to the Polish tax autlesitor the income tax which he is liable to
pay in Poland in respect of the occupational pension which hevescei Germany to be reduced by
the amount of health insurance contributions paid in Germany.

18 By decision of 28 November 2006, the Polish tax authoréfesed to grant his application on the
ground that Article 27b of the Law on income tax provides for the lpbgsiof reducing the income
tax only by the amount of health insurance contributions paid pursuatitetd?olish Law on
publicly-financed healthcare. Mr Riffler does not pay health insurance contributions in Poland.

19 By document dated 2 February 2007, Mr Riiffler lodged a cothplgainst that negative decision
before the Dyrektor, in which he claimed that the tax authsriiteal exhibited selective treatment with
regard to Polish tax law and had infringed Community law.

20 By decision of 23 February 2007, the Dyrektor refused togehhe decision of the tax authorities of
28 November 2006 concerning the interpretation of the scope and marapgiio&tion of Polish tax
law, with regard to the impossibility of reducing tax paidPimland by the amount of health insurance
contributions paid in another Member State. In doing so, he upheildtéingretation of Article 27b of
the Law on income tax provided by the tax authorities and confithegdt was not permissible for a
tax authority required to adjudicate on the basis of statutory goog, in particular in cases
concerning income tax relief and deductions, to give a broad intipre of the provisions of
Article 27b of the Law on income tax.

21 It may be added that, in his complaint to the DyrekoiRuffler also claimed that the occupational
pension he receives should be exempted from income tax in accordance with 24¢i)(58)(b) of the
Law on income tax. That claim was also rejected, on the griatdhat provision was not applicable
to the present case since it concerned only persons who are meshl@n occupational pensions
scheme pursuant to the provisions of the Polish Law an occupationabrseisshemes, that is,
‘workers’ as defined by Polish law.

22 Mr Ruffler thereupon brought an action against the decwioP3 February 2007 before the
Wojewddzki §d Administracyjny we Wroctawiu (Regional Administrative Court dfroctaw)
claiming that that decision infringed Article 27b of the Lawilmcome tax. He claimed that the court
should annul both that decision and the decision of the tax authofite8sNovember 2006 inasmuch
as they found that it was impossible to reduce the amount of income tax due in Poland by theamount
health insurance contributions paid in another Member State.

23  According to Mr Ruffler, such a restriction of datitent to a reduction of income tax, which leads to
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the granting of that tax advantage only to taxpayers who have paithéladth insurance contributions
to a Polish insurance institution, favours in a discriminatorymmeg according to the place where
compulsory health insurance contributions are paid, the situation séngepaying income tax in
Poland.

Mr Ruffler also raised the incompatibility of theempiretation of the provisions of national tax law
with Community law, in particular with the principle of theedr movement of persons set out in
Article 39 EC. In support of that argument, he relied on Cagéb@04 Commissionv Denmark
[2007] ECR F1163.

The national court is of the view that the health insuraaotibutions paid by Mr Riffler under
German law are identical in nature and purpose to the contribyteatdy Polish taxpayers under the
Polish Law. Recipients of pensions are required to pay suamtalwtion under both German and
Polish law. The difference lies in the level of health insoeacontribution — 14.3% in Germany, 9% in
Poland — and in the legal basis under national law leading to the obligation to pay.

The national court is uncertain whether, where a regdmbgrdyer is required to pay tax in Poland on
income received as a pension in Germany, it is justified to refuse to reducecinet ®f that tax by the
health insurance contributions paid in Germany solely because thogbutms were not paid on the
basis of Polish national law and fall under the German insurance system.

The national court is uncertain whether that interpoetat Article 27b of the Law on income tax
amounts to discrimination against those taxpayers who, in exerdiseig right to freedom of
movement, are denied, in the Member State of taxation, the possibility of reduchbygthee amount of
their health insurance contributions paid in another Member S#htegys assuming that the
contributions have not already been deducted from the income arising in that other Menaber Stat

It appears from the caBle submitted to the Court that, by judgment of 7 November 2007 (B618/
Dz. U. of 2007, No 211, position 1549), the Trybunat Konstytucyjny (Polisht@arenal Court) held
that Article 27b(1) of the Law on income tax did not comply wittticde 32, read in conjunction with
Article 2, of the Polish Constitution, inasmuch as it ruled betpossibility for certain taxpayers of
deducting health insurance contributions from the income tax due omtiaityapursued outside
Poland, where those contributions had not been deducted from incomeMetfiger State in which
that activity was pursued. As a result of that judgment, Article 27b(1) dfatwveon income tax has not
been in force since 30 November 2008.

In those circumstances, the Wojewodzid 8dministracyjny we Wroctawiu decided to stay the
proceedings and to refer the following question to the Court for a preliminary ruling:

‘Must the provisions of the first paragraph of Article 12 EC amticke 39(1) and (2) EC be construed
as precluding the national provision contained in Article 27b of tlasv[on income tax], which

restricts the right to a reduction of income tax by the amountoofipulsory health insurance
contributions paid to contributions paid exclusively on the basis of poogi®f national law, in the

case where a resident pays in another Member State compulsdily insarance contributions

deducted from income taxed in Poland?’

The question referred for a preliminary ruling
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Admissibility
Observations submitted to the Court

30 First, the Polish Government calls into question thessdnlity of the question referred on the
ground that the order for reference does not adequately describe tia dact legal background of the
dispute.

31 Accordingly, it argues, the order for reference failgrovide an indication which would be none the
less important in the context of a tax advantage distinct fromathasue in the main proceedings, that
is, the right to an exemption from income tax pursuant to &rdl(1)(58)(b) of the Law on income
tax. According to that provision, an exemption from income tax appie‘payments ... made to
insured persons from funds levied in the context of an occupational pension scheme’.

32 In the present case, it continues, the order for neerdoes not indicate clearly whether the
occupational pension paid by Volkswagen is the equivalent, in Gerroalge payments made in
connection with a Polish occupational pension scheme or whethengtitates a different type of
retirement pension.

33  Second, the Polish Government is of the view that the questerred is also inadmissible because it
is not necessary, within the meaning of Article 234 EC, tdlentne Court to obtain a preliminary
ruling in order to resolve the dispute in the main proceedingse shrat dispute must be decided
exclusively on the basis of national law.

34 Thus, according to the Polish Government, if the occupatemsion paid by Volkswagen is the
equivalent, in Germany, of payments made in connection with ehRaml@ipational pension scheme, it
must be considered to fall within the scope of Article 21(1)(58){lbhe Law on income tax, since that
law is not restricted solely to payments made under a Pol@kpatonal pension scheme. In such a
case, the income received by Mr Ruffler under the pension musuliject, in Poland, to a tax
exemption.

35  The Polish Government states next that the final subpainagfrérticle 27b(1) of the Law on income
tax excludes the right to a reduction of tax by the amount of hieslihance contributions, a right the
benefit of which Mr Rffler claims in the main proceedings, ehe health insurance contributions
relate to income exempt pursuant to Article 21 of that Law. Accordingly, if émmé&nh pension were to
constitute such exempt income, it would not be possible, on the dfagis final subparagraph of
Article 27b(1) of the Law on income tax, to reduce the amount ahtfmene tax by the amount of the
health insurance contributions, without the State in which thoselmaidns were paid being relevant
in that regard. The dispute pending before the national court should, cambegbe decided
exclusively on the basis of national law.

Findings of the Court

36 According to settled cataw, in proceedings under Article 234 EC, it is solely for thtgonal court
before which the dispute has been brought, and which must assume ite#yoits the subsequent
judicial decision, to determine in the light of the particular circumstancé® afise both the need for a
preliminary ruling in order to enable it to deliver judgment drarelevance of the questions which it
submits to the Court. Consequently, where the questions submittedrrcdheeinterpretation of

Community law, the Court is in principle bound to give a ruling ,(seter alia, Case 379/98
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PreussenElektra[2001] ECR 12099, paragraph 38; Case-221/07 ZablockaWeyhermiuller
[2008] ECR 0000, paragraph 20; and Cas€.€9/07Hartlauer [2009] ECR 0000, paragraph 24).

Nevertheless, the Court has also held that, in e@naptiircumstances, it can examine the conditions
in which the case was referred to it by the national coudrder to confirm its own jurisdiction (see,
to that effect, Case 244/8Boglia [1981] ECR 3045, paragraph 21; see, aBwmeussenElektra
paragraph 39, and Case 318/00 Bacardi-Martini and Cellier des Dauphin2003] ECR 1-905,
paragraph 42).

The Court may refuse to rule on a question refeared preliminary ruling by a national court only
where it is quite obvious that the interpretation of Community law that is sougbtrimeeelation to the
actual facts of the main action or its purpose, where the prollérypothetical, or where the Court
does not have before it the factual or legal material necetssgiye a useful answer to the questions

submitted to it (sePreussenElektrgparagraph 39, ardablockaWeyhermdillerparagraph 20).

First, with regard to the question referred by the WojewodekA8ministracyjny we Wroctawiu, it is
clear from the order for reference that the dispute in the praceedings and the question referred for
a preliminary ruling are concerned only with the question whekiege is a right to a reduction of tax
by the amount of health insurance contributions and not the refusal to exempt the occupational pensio

Mr Ruffler’s claim that the occupational pension whichideeives must be subject, in Poland, to an
exemption from income tax, a claim made at the stage of his asrhpbainst the decision of the tax
authorities at first instance and rejected by the Dyrektor, doeappear in the action brought by Mr
Ruffler before the national court. That action seeks the annulmdéme &yrektor’s decision inasmuch
as it confirms the impossibility, in view of the position of #ggplicant in the main proceedings, of
obtaining a reduction of tax pursuant to Article 27b of the Law on income tax.

Second, the Court considers that it has sufficient infaimeggarding Mr Ruffler’'s status and the
nature of the contributions and the occupational pension paid in Getmamnable it to provide a
useful reply to the national court.

The national court states in its decision that the otonphpension paid in Germany falls under
‘retirement pensions and similar benefits or income receivea pgrson resident in one Contracting
State’ within the meaning of Article 18(1) of the Double Taxa#greement. It is of the view that
health insurance contributions, which are deducted from the occupapension and paid by Mr
Ruffler on the basis of the provisions of German law, are id@ntic nature and purpose to the
contributions paid by Polish taxpayers under the Polish legislation.

Consequently, it does not appear that the interpretation sought manifestly bekatsonato the actual
facts of the main action or its purpose, that the problem is hymathetr that the Court does not have
before it the factual or legal material necessary to give a useful answer toghergsebmitted to it.

Accordingly, the question referred is admissible.
Substance
Observations submitted to the Court

Mr Rffler, the Greek Government, the Commission ofBihpean Communities and the EFTA
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Surveillance Authority are of the view that Community law precluegislation of a Member State, or
its interpretation by the tax authorities, limiting the righatreduction of income tax by the amount of
health insurance contributions solely to health insurance contribyggaddo the national compulsory
health insurance scheme.

46 The Greek Government and the EFTA Surveillance Authtakey the view that Articles 12 EC and
39 EC preclude the Member State in which the taxpayer has hisupent residence and is subject to
an unlimited liability to tax from refusing to grant to thakxpayer a reduction of tax by the amount of
contributions which he has paid to the health insurance organisatianottier Member State, on
condition that the taxpayer has not deducted those contributions in thaMsthnber State where he
receives his taxable income. Such treatment, it is arguedijntiisates against taxpayers who have
exercised their right to freedom of movement and who are deni#éitk Member State of taxation, the
possibility of having their tax reduced by the amount of contributiond {waia compulsory health
insurance organisation in another Member State.

a7 As for the Commission, it infers from the indicationthim order for reference, first, that Mr Ruffler
was not working at the time of the dispute in the main proceedings and, secqreintiea2005, he has
been permanently resident in Poland as a retired persorceiptreof a pension in respect of an
occupation exercised in Germany. In addition, it is of the \leat, given the lack of any connection
between Mr Riffler’s stay on Polish territory and the egerof a professional activity, his situation is
not to be assessed in the light of Article 39 EC. The disputdhe main proceedings should be
examined in the light of the combined provisions of Articles 12 EC and 18 EC.

48 According to the Commission, it is contrary to thestfiparagraph of Article 12 EC and
Article 18(1) EC for national rules, such as Article 27b oflthev on income tax, to provide for the
right to a reduction of the amount of income tax only by the amountadthhiesurance contributions
paid to the Polish health insurance scheme, thereby excludiegrtrébutions paid to the compulsory
health insurance scheme of another Member State in which the income taxable in Pslerckivad.

49 The Polish Government, considering that the questione@fisrinadmissible, made no observations
on substance.

Findings of the Court
- The applicable provisions of the EC Treaty

50 It is apparent from the order for reference that, 2668, Mr Ruffler has been permanently resident
in Poland with his wife as a retired person receiving aipens respect of an occupation exercised in
Germany. According to the order for reference, at the timenwine dispute in the main action arose,
Mr Ruffler's only income consisted of a retirement pension anohwalidity pension, both received in
Germany. Consequently, Mr Riffler was not working at that time.

51 In addition, it is not apparent from the documents in kedibmitted to the Court that Mr Riffler
worked previously in Poland or that he went there in search of employment.

52 The Court has already held, in Cas20/04 Turpeinen[2006] ECR 110685, paragraph 16, that
persons who have carried out all their occupational activity inMamber State of which they are
nationals and who have exercised the right to reside in anotherbdieState only after their
retirement, without any intention of working in that other State, cannot rely on freedooveiment as
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a worker.

53 In view of the facts at issue in the main proceedisgbey appear from the order for reference, this
appears to be the case in regard to Mr Ruffler.

54  As the main proceedings do not fall under Article 39 E€ nécessary to investigate which provision
of the Treaty is applicable to a situation such as that of Mr Ruffler.

55 As a German national, Mr Riffler enjoys the status aiftizen of the Union established by
Article 17(1) EC and may, therefore, rely if necessary lenrtghts conferred on those having that
status, such as the rights to move freely and to residyg feeg down in Article 18(1) EC (see, to that
effect, Case €199/06 Nerkowska[2008] ECR #3993, paragraph 22, arghblockaWeyhermiiller
paragraph 26).

56 A situation such as that of Mr Riiffler is coveredh®yright of free movement and residence in the
Member States of citizens of the European Union. Persons whoyetftement, leave the Member
State of which they are nationals and in which they haveedaaut all their occupational activity in
order to set up residence in another Member State exerciggtiberhich Article 18(1) EC confers on
every citizen of the European Union to move and reside freely within the teofttrg Member States
(see, to that effecturpeinen paragraphs 16 to 19).

57 It is necessary to point out that, even though the nationel does not refer to Article 18 EC in the
wording of its preliminary question, the Court is not thereby precldded providing the national
court with all those elements for the interpretation of Commuaitywhich may be of assistance in
adjudicating on the case pending before it, whether or not that causpheifically referred to them in
its question (see, to that effect, Case C-2458RPH1990] ECR 4695, paragraph 8; Casel52/03
Ritter-Coulais [2006] ECR #1711, paragraph 29; and Case C-392/0&vizos[2007] ECR #3505,
paragraph 64).

58 Mr Ruffler’s situation must, accordingly, be examinedhe light of the principle of the right
conferred by Article 18(1) EC on every citizen of the EuropeamtJto move and reside freely within
the territory of the Member States.

59 Lastly, with regard to Article 12 EC, the fipgtragraph of that article states that, within the scope of
application of the Treaty, and without prejudice to any speciavigions contained therein, any
discrimination on grounds of nationality is to be prohibited. In addiitos, settled case-law that the
principle of nondiscrimination laid down in Article 12 EC requires that comparable situmtnhust not
be treated differently unless such treatment is objectivedyifipd (see Case C-403/08chempp
[2005] ECR 1-6421, paragraph 28).

- Compatibility with Article 18 EC

60 By its question, the national court asks, essentidtigther Article 18 EC precludes legislation of a
Member State which makes the granting of a right to a reductimecahe tax by the amount of health
insurance contributions paid conditional on payment of those contributiohatiMember State, on
the basis of national law, and leads to such a tax advantage ékisgd where the contributions liable
to be deducted from the amount of income tax due in that Membtr ®tae paid under the
compulsory health insurance scheme of another Member State.
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61 In relation to that question, it should be noted firsalbthat the national court proceeds on the
assumption that the health insurance contributions which the miadm aeeks to have taken into
account for the purposes of a reduction of tax have not already been taken into acdexmiugroses
in the Member State in which they were paid.

62 According to settled case-law, the status ofecitiaf the European Union is destined to be the
fundamental status of nationals of the Member States, enablingahus® such nationals who find
themselves in the same situation to receive the samenéeiin law irrespective of their nationality,
subject to such exceptions as are expressly provided for in that regaid (saticular, Case C-224/02
Pusa [2004] ECR 15763, paragraph 16; Case C-76/05chwarz and Gootjes-Schwarz
[2007] ECR 6849, paragraph 86; and Case C-52406er[2008] ECR 0000, paragraph 69).

63 Situations falling within the scope of Community law udel those involving the exercise of the
fundamental freedoms guaranteed by the Treaty, in particular ithadeing the freedom to move and
reside within the territory of the Member States, as coedeby Article 18 ECRusa paragraph 17,
andSchwarz and Gootjes-Schwaparagraph 87).

64  Inasmuch as a citizen of the Union must be granted, in all Membes, $it@ same treatment in law as
that accorded to nationals of those Member States who find ¢herasn the same situation, it would
be incompatible with the right to freedom of movement were 2zeqitio receive, in the host Member
State, treatment less favourable than that which he would é@nj@yhad not availed himself of the
opportunities offered by the Treaty in relation to freedom of mmare (see, by analogy, on treatment
in the Member State of which the citizen of the Union isteonal, Pusg paragraph 18Schwarz and
Gootjes-Schwarzparagraph 88; and Case3T8/05 Commissionv Germany[2007] ECR 1-6957,
paragraph 127).

65  Those opportunities could not be fully effective if a national oémbér State could be deterred from
availing himself of them by obstacles placed in the way ofstay in the host Member State by
national legislation penalising the fact that he has used them (see, todbgPefg paragraph 19; see
also Case €92/05 TasHagen and Tas [2006] ECR 110451, paragraph 30, and
ZablockaWeyhermiillerparagraph 34).

66 It is therefore necessary to establish whethesldigin such as that at issue in the main proceedings
introduces, as between Community nationals in the same situaiatifference of treatment
unfavourable to those who have exercised their right to move fredlyhether, if established, such a
difference of treatment can in certain circumstances be justified.

67 Legislation such as that at issue in the main pdouge introduces a difference in the treatment of
resident taxpayers according to whether health insurance contribcgipalsle of being deducted from
the amount of income tax due in Poland have or have not been paid unadi@nal compulsory health
insurance scheme. Pursuant to such legislation, only taxpayers whose healtitensardributions are
paid in the Member State of taxation benefit from the rightredaction of the tax at issue in the main
proceedings.

68 With regard to the taxation of their income in Polandhould be borne in mind that resident
taxpayers paying contributions to the Polish health insurance schaedn¢hase falling within a
compulsory health insurance scheme of another Member State areohjatively different situations
capable of justifying such a difference in treatment accordirthe place where the contributions are
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paid.

The situation of a retired taxpayer, such as Mr &iiffesident in Poland and receiving pension
benefits paid under the compulsory health insurance scheme of anahdeMState, and that of a
Polish retired person also resident in Poland but receivingemsion under a Polish health insurance
scheme, are comparable as regards taxation principles sif@amd, both are subject to an unlimited
liability to tax.

Thus, the taxation of their income in that Member Stadeld be carried out in accordance with the
same principles and, consequently, on the basis of the same tax gdsatitat is, in the context of the
case in the main proceedings, the right to a reduction of income tax.

It must, moreover, be stated that, in Mr Ruffler’s situation, the contributions which he @@®yrsany
fall under compulsory health insurance in Germany. Those contribuaiengevied directly on the
income which he receives, that is, the occupational pension ainuv#tieity pension, and transferred
to the German health insurance institution. After the trarsffdnis residence to Poland, Mr Riffler
continued to receive his occupational pension and his invalidity pension from Germany and, pursuant t
Articles 28 and 28a of Regulation No 1408/71, he has the right in Pad®hefit from healthcare the
costs of which are subsequently assumed by his German health insurance.

To the extent to which it makes the granting of aathwantage in connection with health insurance
contributions conditional on those contributions having been paid to a Poligh insafance body and
leads to that advantage being refused to taxpayers who have paidutmmis to the body of another
Member State, the national legislation at issue in the praiceedings disadvantages taxpayers who,
like Mr Riffler, have exercised their freedom of movement byitgathe Member State in which they
have carried out all their occupational activity in order to take up residence in Poland.

Such national legislation, which disadvantages some natafrealdember State simply because they
have exercised their freedom to move and to reside in anothebdieState, amounts to a restriction
on the freedoms conferred by Article 18(1) EC on every citizen of the Union.

Such a restriction can be justified, under Community law, only if it is based on objectide ciisis
independent of the nationality of the persons concerned and is proportmtiadegitimate objective
of the national provisions (Case4D6/04De Cuyper[2006] ECR 16947, paragraph 4(0las-Hagen
and Tas paragraph 33; ardablockaWeyhermiillerparagraph 37).

It thus remains to be established whether objectivedewagons exist which justify a difference in
tax treatment such as that at issue in the main proceedings.

The Polish Government has not put forward any submissions in that regard.

The national court seeks, however, to determine whethedadhé¢hat taxpayers who pay their
obligatory health insurance contributions to foreign institutions do not conttibthe financing of the
Polish health insurance scheme, since the foreign institutiombueses, that is, transfers to the
Republic of Poland’s National Health Fund only the costs of the healthcare benefily actweded to
those taxpayers on Polish territory, could constitute sufficiemictitag justification of the difference in
tax treatment resulting from Article 27b of the Law on income tax.

Such evidence of justification cannot be accepted. Actest such as that at issue in the main
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proceedings cannot be justified by the fact, on the one hand, thaeth® compulsory insurance
institution covers only costs of benefits actually provided to Niffl& and, on the other hand, that
only when Mr RUiffler is in receipt of healthcare benefits dodantributions contribute to the Polish
health insurance scheme.

79 As the national court, along with the Commission an&HI& Surveillance Authority, rightly states,
the fact that the costs of the healthcare benefits provided rfoa@enationals resident in Poland are
reimbursed to the Polish National Health Fund by the competemh&h insurance institution results
from the combined application of the Community rules relatindniéocbordination of social security
schemes, and particularly Articles 28 and 28a of Regulatiorl4dd8/71, as well as Article 95 of
Regulation No 574/72, as amended and updated by Regulation No 118/97.

80 Inthe case in the main proceedings, the consequence in particidgrastiough the health insurance
contributions of a German national such as Mr Ruffler are not giegdtly to the Polish National
Health Fund, the medical costs incurred by that national do not conatibutelen for the Polish health
care system.

81 The purpose of the rules of secondary legislation coordindgngocial security systems of the
Member States is to protect the social rights of persons movthinwhe European Union and to
ensure that their right to receive social security benefit®isffected by their actual exercise of their
right to free movement. The exercise of that freedom would beutsged were Member States to be
free, with regard to the tax treatment of those beneditplace at a disadvantage persons who receive
social security benefits in the context of the health care scheme of another Méstdber S

82 In that regard, in CaseXD7/94Assche[1996] ECR 13089, at paragraph 64, the Court took the view
that the application of disadvantageous tax treatment, namely ar higiee of income tax, to
nonresident taxpayers who were not contributing to the social sesahgme of the Netherlands was
contrary to Article 52 of the Treaty and could not be justifigdwhether or not the taxpayer was
insured under the particular national social security schemstrdssed in that regard that the
determination of the Member State in which the social contdbstare paid merely results from the
application of the system put in place by Regulation No 1408/71. The facettehdaxpayers are not
insured with a particular social security scheme and thatctmributions to that scheme are
consequently not levied on their income in the Member State iniguesan only derive, if it is
justified, from the application, when determining the legislatapplicable, of the binding general
system set up by Regulation No 1408/71 (see, to that effesther paragraph 60).

83 The Court has ruled that the fact that Member Saa¢esot entitled to determine the extent to which
their own legislation or that of another Member State is applicable, sinceréhegder an obligation to
comply with the provisions of Community law in force, precludes emlider State from using tax
measures in reality to make up for the fact that a taxpiayeot insured with, and does not pay
contributions to, its social security schemsgcheyparagraph 61).

84  Asthe Commission and the EFTA Surveillance Authority have conteéhdexthme reasoning applies,

by analogy, to the restriction of entittement to a reductionnobme tax for the nowgontributing
taxpayers at issue in the main proceedings.

85 Consequently, to the extent to which the rules concernihgifmirance under a particular social
insurance scheme of citizens entitled to freedom of residemteh& payment of social insurance
contributions relating to that scheme are directly establighedhe provisions of Regulation
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No 1408/71, it must be held that a Member State cannot treafalessrably the residence and the
taxation of resident taxpayers who, in reliance on the provisiombfdégulation, pay contributions to
the social insurance scheme of another Member State.

86 As legislation such as that at issue in the maioepdings constitutes a restriction of Article 18 EC
which is not objectively justified, it is not necessary to decwhether it is compatible with
Article 12 EC.

87 In those circumstances, the answer to the questierreckfis that Article 18(1) EC precludes
legislation of a Member State which makes the granting ajla to a reduction of income tax by the
amount of health insurance contributions paid conditional on payment of ¢bngéutions in that
Member State on the basis of national law and results in the redugalnt such a tax advantage where
the contributions liable to be deducted from the amount of income tain dbat Member State have
been paid under the compulsory health insurance scheme of another Member State.

Costs

88  Since these proceedings are, for the parties to the main proceedings, dstaptiornt pending before
the national court, the decision on costs is a matter for that.cCosts incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Third Chamber) hereby rules:

Article 18(1) EC precludes legislation of a Member State wbhh makes the granting of a right to a
reduction of income tax by the amount of health insurance canbutions paid conditional on
payment of those contributions in that Member State on the dsis of national law and results in
the refusal to grant such a tax advantage where the contribigns liable to be deducted from the
amount of income tax due in that Member State have been paighder the compulsory health
insurance scheme of another Member State.

[Signatures]

* Language of the case: Polish.
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