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ORDER OF THE COURT (Fifth Chamber)

4 June 2009*)

(First subparagraph of Article 104(3) of the Rules of Procedure — Articles 43 EC and 56 ECtiv®i
90/435/EEC — Article 4(1) — National legislation designed to prevent double taxation of déstribut
profits — Deduction of the amount of dividends received from a parent company’s basis ohassess
only in so far as it has made taxable profits)

In Joined Cases-@39/07 and €499/07,

REFERENCES for a preliminary ruling under Article 234 EC frma Hof van beroep te Brussel
(Belgium) (C-439/07) and the Rechtbank van eerste aanleg te BiBglgeuMm) (C-499/07), made by
decisions of 13 September and 5 November 2007, received at the €&parttively on 24 September
and 16 November 2007, in the proceedings

Belgische Staa(C-439/07)

KBC Bank NV,
and
Beleggen, Risicokapitaal, Beheer NYC-499/07)
v

Belgische Staat,

THE COURT (Fifth Chamber),
composed of M. llegj President of the Chamber, A. Borg Barthet and E. Levits (Rapporteur), Judges,
Advocate General: V. Trstenjak,
Registrar: R. Grass,

the Court proposing to give its decision by reasoned order in accerdathcthe first subparagraph of
Article 104(3) of its Rules of Procedure,

after hearing the Advocate General,

makes the following

Order
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1 These references for a preliminary ruling retatehe interpretation of Article 4(1) of Council
Directive 90/435/EEC of 23 July 1990 on the common system of taxgtlicable in the case of
parent companies and subsidiaries of different Member Statel9@DJ. 225, p. 6), and of Articles 43
EC and 56 EC.

2 The references were made in the course of procedmbhgeen the Belgische Staat and KBC Bank
NV (‘KBC’) (C-439/07) and between Beleggen, Risicokapitaal, Beheer NV (‘BRitlae Belgische
Staat (C499/07) relating to the determination of the companies’ taxable pfrfofitthe purposes of
corporation tax in respect of the tax years 2000 and 2001, as r&da@jsand 2003 and 2004, as
regards BRB.

Legal framework
Community legislation

3 As set out in the third recital in the preambl®irective 90/435, the directive seeks, in particular, to
eliminate the fiscal disadvantages incurred by groups of compapiasdifferent Member States in
comparison with groups of companies from the same Member State.

4 Under Article 3(1)(a) of Directive 90/435, the statuparfent company is to be attributed to any
company of a Member State which fulfils certain conditions set out in Article 2tdditieative and has
a minimum holding of 25% in the capital of a company of another Me®tage fulfilling the same
conditions.

5 Article 4(1) and (2) of that directive provides:

‘1. Where a parent company, by virtue of its association watlubsidiary, receives distributed profits,
the State of the parent company shall, except when the latter is liquidated, either:

- refrain from taxing such profits, or

- tax such profits while authorising the parent compamleduct from the amount of tax due that
fraction of the corporation tax paid by the subsidiary whichtesldo those profits and, if
appropriate, the amount of the withholding tax levied by the Membate St which the
subsidiary is resident, pursuant to the derogations provided forigleAst up to the limit of the
amount of the corresponding domestic tax.

2. However, each Member State shall retain the option of provitieigany charges relating to the
holding and any losses resulting from the distribution of the profithe subsidiary may not be

deducted from the taxable profits of the parent company. Where thegeraent costs relating to the
holding in such a case are fixed as a flat rate, the famedunt may not exceed 5% of the profits
distributed by the subsidiary.’

National legislation

6 Directive 90/435 was transposed into Belgian law by the Law of 23 OctobeBE)§is¢h Staatsblad
of 15 November 1991, p. 25619), which amended the existing system of definitively taxed inbeme (‘t
DBI system’) and fixed at 95% the amount of dividends received wtocid be deducted from the
parent company’s basis of assessment.
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Following the codification which took place in 1992, thevisions relevant to the DBI system were
brought together in Articles 202, 204 and 205 of the Income Tax Code, matedliby the Royal
Decree of 10 April 1992 and confirmed by the Law of 12 June 1992 (‘the ITC 1992’; supplerttent t
Belgisch Staatsbladf 30 July 1992), as implemented by the Royal Decree for the nmepl@tion of
the Income Tax Code 1992 (‘the Royal Decree implementing the ITC;1B8igjisch Staatsbladf 13
September 1993).

Under those provisions, a company may deduct from its profits 9% dividends received from its
subsidiaries, within the meaning of Directive 90/435, in respeds afefinitively taxed income (this
deduction is hereinafter referred to as ‘the DBI deduction’).

The functioning of the DBI system can be succincthcrdesd as follows. First, the dividend
distributed by the subsidiary must be included in the parent compaasi's of assessment. Second,
that dividend is to be deducted from that basis of assessmentlpun so far as, for the tax period in
guestion, a profit remains after deduction of other exempted profits.

Thus, Article 202 of the ITC 1992 states:

‘(1) The following shall also be deducted from the probisthe tax period, in so far as they are
included in it:

(1) Dividends, with the exception of income which is reakive the transfer to a company of its
own listed or unlisted shares or during the complete or pars#ildition of the assets of a
company;

(2) Income referred to in paragraph 1(1) ... is deductiblg tnkhe extent that, at the date of
declaration or payment, the recipient company has a holding in pitalaz# the company making the
distribution of not less than 5[%] or of a value of at least [EUR] 1 200 000.’

The first paragraph of Article 204 of the ITC 1992 is worded as follows:

‘The income deductible under Article 202(1)(1) ... is deemed to be fourkde profits for the tax
period up to 95[%] of the amount collected or received, which beaincreased by real or notional
equalisation tax ...’

Article 205(2) of the ITC 1992 states:

‘The deduction provided for under Article 202 shall be limited toatm@unt of profit remaining in the
relevant taxable period after the application of Article 199, less:

1. dispositions which are not deductible as business expense$orsdispositions deducted from
profits under Articles 199 and 200;

8. taxes referred to in Article 198(1), (4), (8) and (9).’

Article 77 of the Royal Decree implementing the ITC 1992 provides:
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‘The amounts referred to in Articles 202 to 205 of the [IT892 which are deductible as definitively
taxed income ... shall be deducted in the amount of the profits mamaifter application of Article
76; that deduction is to be made having regard to the origin of dfiespand, as a matter of priority,
from the profits which contain those amounts.’

The actions in the main proceedings and the questions referred for a giminary ruling
Case C-439/07

14  KBC, a company established in Belgium, receivediarcourse of the tax year 2000, dividends on its
shareholdings in companies established in Belgium, in other Me8tatrs and in Switzerland in a
total amount of EUR 261 571 848.56. According to KBC, of those dividendsZ54R25 662.61 met
the requirements for deduction under Articles 202 and 203 of the ITC d8®2ould be made the
subject of the DBI system. That sum is made up of dividends recéioen KBC’s subsidiaries
established in Belgium (EUR 157 024 873.74), in other Member Stat#R 96 887 457.38) and in
Switzerland (EUR 313 331.49).

15 KBC considered that, under Article 204 of the ITC 1992¢dine DBI system could be applied to a
sum of EUR 241 514 379.48, namely 95% of the dividends, it should be dedwctedsfiprofits for
the tax year concerned.

16 Under Articles 205(2) of the ITC 1992 and 77 of the Royatdeeienplementing the ITC 1992, the
DBI deduction was limited to the profits remaining afterajpgplication, namely EUR 156 116 633.08,
from which was also deducted a sum of EUR 13 137 553.78 correspondimgenditure excluded
from the DBI deduction under Article 205(2), point 1 and point 8 of the ITC 1992.

17 Consequently, from total dividends received and eligibletHer DBI deduction of EUR
241 514 379.48, only EUR 142 979 079.30 could be deducted from KBC’s taxable profits.

18 Since it considered that a transferable loss equividetite non-deductible amount of EUR
98 535 300.18 in respect of definitively taxed income had been wronglodied, KBC set out, in its
tax return dated 28 September 2000 for the 2000 tax year, gatgseras regards the compatibility of
Articles 205(2) of the ITC 1992 and 77 of the Royal Decree implemetitenlf C 1992 with Directive
90/435 and with freedom of establishment.

19 Since the tax authorities did not accept KBC’s posi&€; filed an objection against the notice of
assessment for the tax year 2000. That objection having beeredej&®C brought proceedings
before the Rechtbank van eerste aanleg te Brussel (Court of First InstancdsBrusse

20 In its tax return of 27 July 2001 relating to the 2@8lyear, KBC also stated the same reservation as
that referred to in paragraph 18 of the present order.

21 KBC claimed, in particular, that it was entittedset off against the profits of the 2001 tax year the
loss of EUR 98 535 300.18 suffered in the course of the precediggdaxvhich, in its view, it had to
be permissible to carry forward. It submitted that the taxable profits for the 2001 tdhagdaeen fully
absorbed by the loss carried forward and claimed that thaimgmg unused loss, a sum of EUR
53 219 495.46, should be treated as a loss which could be carried forward to the 2002 tax year.

22 Since the tax authorities did not accept that reasonB@,l8dged an objection against the notice of
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assessment issued for the year 2001. That objection having beetedej€BC brought further
proceedings before the Rechtbank van eerste aanleg te Brussel.

By a judgment of 25 April 2003, that court upheld KBC's claamg annulled the contested notices of
assessment.

Since the Belgische Staat considered that KBC haglsaamhich could be carried forward either for
the 2000 or the 2001 tax year and that the tax authorities hadiacedordance with Belgian and
Community law, it appealed against that judgment to the Hof varepde Brussel (Court of Appeal,
Brussels) which decided to stay the proceedings and to hefdollowing questions to the Court of
Justice for a preliminary ruling:

‘1. Must ... Directive 90/435 ..., in particular Article 4(Tiyst indent, thereof, be construed as
precluding a situation in which a Member State applies the gti@mrelating to distributed
profits received by a company of that State from its subsidaapnother Member State, except
when the subsidiary is liquidated, by first including in full thetributed profits in the taxable
basis and then deducting 95% of those profits from the taxable ba$imitiog the deduction to
the amount of profits made in the taxable period in which theldistn of profits took place
(after certain statutorily defined deductions) (Article 205(2) [of the ITC 1B8@pnjunction with
Article 77 [of the Royal Decree implementing the ITC 1992]), in view of the facthbaesult of
such a limitation of the deduction of distributed profits is tiatie parent company had no or
insufficient taxable profits during the taxable period in which th&tributed profits were
received, it would in a subsequent taxable period be taxed on thlebskuted profits which it
had received, or at least that the losses of that taxable pedoldl be offset by means of
distributed profits, 95% of which must remain untaxed pursuant ticlé&#(1), first indent, in
conjunction with Article 4(2), of Directive 90/435 and that consequedtibse losses, in the
amount of the distributed profits received, could no longer be cdomard to a subsequent
taxable period?

2. If ... Directive 90/435 ... is to be construed as meaning that the Beldgis contrary to Article
4(1), first indent, of [that directive] with regard to distribdtprofits received by a Belgian parent
company from a subsidiary established within the EU, must it thee determined that that
provision of the Directive is also incompatible with the applicatof the Belgian rule to
distributed profits received by a Belgian parent company frorelgid subsidiary where, as in
the present case, the Belgian legislature, in transposing theiretd Belgian law, has chosen
to apply the same treatment to purely internal situations@tiibse governed by the Directive
and has therefore aligned the Belgian legislation with thecive also for purely internal
situations?

3. If Directive 90/435 ... must be taken to mean that the Belgiamsratatrary to Article 4(1), first
indent, of [that directive] with regard to distributed profgseived by a Belgian parent company
from a subsidiary established in the EU and ltkar-Bloemjudgment of the Court of Justice
(Case C-28/9%eur-Bloem[1995] ECR 1-4161) is extended to cover distributed profits received
from a subsidiary established in Belgium, is it then contrarrticle 56(1) EC for Belgium to
continue to apply the legislative provision in question, unchanged, to wilgd&iginating from
subsidiaries established in non-member countries, on the grounbehattér dividends are then
treated less favourably than domestic dividends or EU dividends?

4. Does Article 43 EC preclude the application of a latva rule of a Member State under which,
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for the purposes of assessment to corporation tax, the exemptidre afistributed profits
received during a taxable period by a company from its subsidiary estdbhsieother Member
State is limited in the first Member State to the amairthe profit made in the taxable period
during which the profits were distributed (after certainustaily defined deductions), whereas a
full exemption of the distributed profits would be possible if thampany had set up a
permanent establishment in that other Member State?’

Case C-499/07

In the course of the 2003 tax year, BRB, a company isk&bin Belgium, received from a company
also established in Belgium a dividend of EUR 445 000, from whidR B22 750 was deductible
under the DBI system in accordance with Article 204 of the ITC 1992.

BRB’s taxable profit for the 2003 tax year was insufficient for theleins received to be deducted in
full. In its tax return for that year BRB therefore enteeetbss to be carried forward of EUR 123
300.86 consisting of a loss for the taxable period of EUR 103 194.38, corregptmdine amount of
the dividends which could not be deducted under the DBI system, arslat BYR 20 106.48 carried
forward from the tax year 2002.

In an amendment notice dated 20 April 2004, the tax authstdiesl that they did not accept that the
loss could be carried forward since definitively taxed incomddcnever give rise to a loss which
could be carried forward. In the tax authorities’ view, suxdome must be limited to the profit of the
relevant taxable period, in this case EUR 319 555.62, less disallewmzhses of EUR 187.50.
Consequently, the definitively taxed income had to be limitedU® 319 368.12 and BRB'’s taxable
profit was therefore EUR 187.50, without giving rise to any loss wtaichd be carried forward. BRB
disagreed with those amendments.

In its return for the tax year 2004, BRB carried &odva loss of EUR 123 300.86, which the tax
authorities declined to take into account in an amendment notieel dA February 2005. BRB
disagreed with that amendment also.

The tax authorities having finalised notices of assmdsfor the tax years 2003 and 2004 in
accordance with the stated amendments, BRB lodged objectiom®de assessments which were
rejected by the tax authorities.

BRB therefore appealed to the Rechtbank van eerste aanleg te Brugge (Gminnst&nce, Bruges)
which decided to stay the proceedings and to refer the folloguiegtions to the Court of Justice for a
preliminary ruling:

‘1. Must ... Directive 90/435 ..., in particular Article 4(1) therebde construed as precluding a
situation in which a Member State applies the exemptionirgldb distributed profits which are
received by a company of that State from its subsidiary in antdbeenber State, except when the
subsidiary is liquidated, by first including in full the distribufefits in the taxable basis and then
deducting 95% of those profits from the taxable basis but limitingdéuiction to the amount of
profits made in the taxable period in which the distribution of profits took plaees (afttain statutorily
defined deductions) (Article 205(2) [of the ITC 1992] in conjunction whtticle 77 [of the Royal
Decree implementing the ITC 1992]), with the result thathéf profits made in the relevant taxable
period are smaller than the amount of the aforementioned distripraéts, this does not give rise to a
transferable loss?
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2. If so, must ... Directive 90/435 ..., in particular Article 4{hgreof, then be construed as obliging
this Member State to make the distribution of profits whiclormmany of this Member State receives
from its subsidiary of another Member State deductible in fathfthe amount of profits made in the
taxable period and to make any resulting loss transferable to a later taxable period?

3. If ... Directive 90/435 ... must be construed as meaning thatelgad rule is contrary to Article
4(1) with regard to distributed profits received by the Belgianent company from a subsidiary
established in the EU, must it then be determined that ¢meraéntioned provision of the Directive is
also incompatible with the application of the Belgian rule &tritiuted profits received by a Belgian
parent company from a Belgian subsidiary where, as in the preasat the Belgian legislature, in
transposing the Directive into Belgian law, has chosen to applgame treatment to purely internal
situations and to those governed by the Directive and has theaéitpred the Belgian legislation with
the Directive also for purely internal situations?

4. Does Atrticle 43 EC preclude the application of a legislatile of a Member State under which, for
the purposes of assessment to corporation tax, the exemption of the dispibiitedeceived during a
taxable period by a company from its subsidiary established ihemigtember State is limited in the
first Member State to the amount of the profit made in thebtexaeriod during which the profits were
distributed (after certain statutorily defined deductions), edera full exemption of the distributed
profits would be possible if that company had set up a permanabtigisinent in that other Member
State?’

Cases 439/07 and €499/07 were, by order of the President of the Court of 15 April 2008, joined for
the purposes of the written and oral procedure and the judgment.

The questions referred

Under the first subparagraph of Article 104(3) of the Rafl€socedure, where a question referred to
the Court for a preliminary ruling is identical to a questiorwtnich the Court has already ruled, or
where the answer to such a question may be clearly deducedsisting case-law, the Court may,
after hearing the Advocate General, at any time give its decision by reasoned order.

Article 4(1) of Directive 90/435
The first question in each case

By their first question in each case, the refgrcourts are asking, in essence, whether the first indent
of Article 4(1) of Directive 90/435 must be interpreted as preoctudiégislation of a Member State
which, for the purposes of the exemption of dividends received by a pareptainy established in that
State from a subsidiary established in another Member &gtgéres such dividends to be included in
the parent company’s basis of assessment, in order subsequentiyetduloted in the amount of 95%,
in so far as the parent company has, for the tax period inigueat positive profit balance after
deduction of other exempted profits, and as a result of which:

- if the parent company had no or insufficient taxabletprdiiring the taxable period in which
those distributions were made, it is to be taxed in respeet later taxable period on the

distributed profits received (Case439/07),

or
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- the losses of that taxable period are to be offs@tst distributed profits and cannot be carried

forward, up to the amount of those distributions, to a subsequent tgeatud (Cases @39/07
and C-499/07).

That question is, in essence, similar to thatreefeo the Court in Case C-138/@bbelfret[2009]
ECR I-0000. Likewise, the disputes in the main proceedings and that which gave rise to the judgment
Cobelfretconcern the application of the same national legislation. Therdf@meCourt’s reply in that
judgment is fully applicable to the first question referred in the main proceedings.

InCobelfret the Court held that the first indent of Article 4(1) of Direet90/435 must be interpreted
as precluding legislation of a Member State which provides thadedids received by a parent
company are to be included in its basis of assessment insubsequently to be deducted from that
basis in the amount of 95%, in so far as, for the tax periagu@stion, the parent company has a
positive profit balance after deduction of other exempted profits.

The Court pointed out, first, that the obligation on a Member State which has chogstethesst out
in the first indent of Article 4(1) of Directive 90/435 to refrdrom taxing the profits which the parent
company receives by virtue of its association with its subgidsanot coupled with any condition and
is expressly subject only to Articles 4(2) and (3) and 1(2) dfdhactive, and that, second, the first
indent of Article 4(1) of the directive does not lay down, in paricldny condition that there must be
other taxable profits in order for the dividends received by the pacenpany not to be subject to
taxation Cobelfret paragraphs 33 and 34).

The Court also decided that the effect of a systdnchwprovides that dividends received by the
parent company are to be added to its basis of assessmenhandubsequently an amount
corresponding to 95% of those dividends is to be deducted from thabhbbsis so far as there are
taxable profits in the hands of the parent company, is that the garapany can benefit in full from
that advantage only on condition that it has not suffered negativésrésuthe same tax period with
regard to its other taxable incont@opelfret paragraph 35).

Member States cannot unilaterally introduce restriotigasures such as a requirement that the parent
company have taxable profits and thus impose conditions on the possbibgnefiting from the
advantages provided for in Directive 90/4&wnbelfret paragraph 36).

The Court then noted that since it was evident fromileheubmitted to it that, in principle, Belgian
tax legislation allows losses to be carried forward to egiosnt tax years, the reduction in the parent
company’s losses which could thus be carried forward up to tberdrof the dividends received has
an effect on the basis of assessment of that company durinaxtlyear which follows that in which
those dividends were received, a basis which, following the reduction in the losske<arhlze carried
forward, is increasedJpbelfret paragraph 39).

The Court held, accordingly, that, even if the dividends received by #m pampany are not subject
to corporation tax for the tax year in the course of which these distributed, that reduction in the
parent company’s losses may mean that the parent company wilbjeetsindirectly to taxation on
those dividends in subsequent tax years when its results are pasitivihat such an effect of the
restriction on the DBI deduction is not compatible with the seon the objective and scheme of
Directive 90/435 Cobelfret paragraphs 40 and 41).

The Court ruled, first, that the use in the first inadémrticle 4(1) of Directive 90/435 of the words
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‘refrain from taxing’ instead of the verb ‘exempt’ cannot give rig the inference that the directive
allows the restriction of the DBI deduction to have such atetin the losses of the parent company,
since there is nothing in the scheme or purpose of Directive 90/43bggest that there is any
significant difference between the concepts of ‘refraining framing’ and ‘exempting’ the profits
received by the parent company, as the Court has used the concept of legemygtichangeably with
that of ‘refrain[ing] from taxing’ within the meaning of Article 4(XJdbelfret paragraphs 42 and 43).

Then, after noting that when the parent company does notatiatetaxable profits in the period
during which the dividends are received, the DBI system does not @iewbjective of preventing
economic double taxation, as set out in the first indent of Adi(d¢ of Directive 90/435, to be fully
attained, the Court held that even though, in applying that systéme aividends distributed by both
resident subsidiaries and those established in other Membes,Sta¢ Kingdom of Belgium seeks to
eliminate all penalisation of cooperation between companies fefafit Member States as compared
with cooperation between companies of the same Member Siateloes not justify the application of
a system which is not compatible with the system for preventogoenic double taxation set out in
the first indent of Article 4(1)Gobelfret paragraphs 45 and 46).

Finally, as regards the argument that the restriofitme DBI deduction leads, at the very least, to the
same result as that of the imputation system provided for irsgbend indent of Article 4(1) of
Directive 90/435, and that there is no indication that the systewusin the first indent had to lead to
a more favourable result than that set out in the second inder@otiré pointed out, first, that the
choice between the exemption system and the imputation systemalaescessarily lead to the same
result for the company receiving the dividends and, second, that a Member State whichdashmt
transposing a directive, for one of the alternative systems profoddy that directive cannot rely on
the effects or restrictions which might have arisen from thplamentation of the other system
(Cobelfret paragraphs 48 and 50).

Consequently, having regard to the foregoing, the reply fashquestion in Joined Cases C-439/07
and C-499/07 is that the first indent of Article 4(1) of Direct®@/435 must be interpreted as
precluding legislation of a Member State which, for the purposetheofexemption of dividends
received by a parent company established in that State from a subsidianglestahl another Member
State, requires such dividends to be included in the parent comeasys of assessment, in order
subsequently to be deducted in the amount of 95%, in so far asrédm pampany has, for the tax
period in question, a positive profit balance after deduction of oxeengted profits, and as a result of
which:

- if the parent company had no or insufficient taxabletprdfiring the taxable period in which
those distributions were made, it is to be taxed in respeet later taxable period on the
distributed profits received,

or

- the losses of that taxable period are to be offe@tst distributed profits and cannot be carried
forward, up to the amount of those distributions, to a subsequent taxable period.

The second question in Case C-499/07

By its second question in Case C-499/07, the referong asks, in essence, whether the first indent
of Article 4(1) of Directive 90/435 is to be interpreted as meaning that a Mengtem3ist necessarily
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permit profits distributed to a parent company established trStlage by its subsidiary established in
another Member State to be deducted in full from the parent company’s profits in the pexeadzleand
any resulting loss to be carried forward to a later taxable period.

46 It must be observed that it is for each Member &tadeganise, in compliance with Community law,
its system for taxing distributed profits and to define, for thapose, the tax base and rate applicable
to the recipient shareholder (see, to that effect, Ca88404 Test Claimants in Class IV of the ACT
Group Litigation[2006] ECR }11673, paragraph 50; Case4@6/04Test Claimants in the Fll Group
Litigation [2006] ECR 11753, paragraph 47; and Case C-194M0é8nge European Smallcap Fund
[2008] ECR 3747, paragraph 30).

a7 As regards distributions of profits covered by Directivél®3®)/ Article 4(1) thereof provides that,
where a parent company, by virtue of its association wittulisidiary, receives distributed profits, the
Member State in which the parent company is established mthst eefrain from taxing such profits
or authorise the parent company to deduct from the amount of tax pdiablé&action of the
corporation tax paid by the subsidiary which relates to thoséspewfd, if appropriate, the amount of
the withholding tax levied by the Member State in which the didoyiis resident, up to the limit of
the amount of the corresponding domestic tax (Case C-Bd@due Fédérative du Crédit Mutuel
[2008] ECR 12067, paragraph 25, ai@bbelfret paragraph 30), expressly leaving it open to Member
States to choose between the exemption system and the impstaiem (sedest Claimants in the
FII Group Litigation, paragraph 44, ardobelfret paragraph 31).

48 The first indent of Article 4(1) of Directive 90/435 is amditional and sufficiently precise to be
capable of being relied on before national cou@®belfre paragraph 65), without however
prescribing the manner in which Member States which have chbseexemption system must
implement it.

49 Indeed, according to the actual wording of the third palagrbArticle 249 EC, Member States may
choose the form and methods for implementing directives which bssteethe result to be achieved
by those directives (see, to that effect, Casd56/03 Commissionv Italy [2005] ECR 1-5335,
paragraph 51; Case-81/05Kofoed[2007] ECR 15795, paragraph 43; and Caset€l1/06 Danske
Svineproducentg008] ECR 3339, paragraph 27).

50 Accordingly, Member States are free to determim#e light of the requirements of their domestic
legal systems, the detailed arrangements for ensuring thatgbk prescribed by the first indent of
Article 4(1) of Directive 90/435 is attained (see by analogyegards Article 3(2) of Directive 90/435,
Joined Cases -283/94, C291/94 and €292/94Denkavitand Other$1996] ECR #5063, paragraph
33).

51 Moreover, pursuant to Article 4(2) of Directive 90/435, édelmber State is to retain the option of
providing that any charges relating to the holding in the subsidiagy mot be deducted from the
taxable profits of the parent company, subject to the qualificaliah where, in such a case, the
management costs relating to the holding are fixed as afgtthe fixed amount may not exceed 5%
of the profits distributed by the subsidiaBapque Fédérative du Crédit Mutupharagraph 28).

52 It should also be borne in mind that Article 4(2) okBtive 90/435 allows a Member State to set the
management costs which are not deductible at a fixed amount whichaohexceed 5% of the profits
distributed by the subsidiary, without distinguishing between a wituat which that Member State
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has opted for the exemption method and one in which it has optdtefonputation method@anque
Fédérative du Creédit Mutugparagraph 45).

53 Consequently, the reply to the second question in C498/Q7 is that the first indent of Article 4(1)
of Directive 90/435, read in combination with Article 4(2) there®to be interpreted as meaning that
it does not oblige Member States necessarily to permit profsibuted to a parent company
established in that State by its subsidiary establishedather Member State to be deducted in full
from the parent company’s profits in the taxable period and any resusisdgd be carried forward to a
later taxable period. It is for the Member States to determn the light both of the requirements of
their domestic legal system and the option provided for in Artd¢l), the detailed arrangements for
ensuring that the result prescribed by the first indent of Article 4(1) is attained.

54 However, where a Member State has chosen the exersydgiem provided for in the first indent of
Article 4(1) of Directive 90/435 and, in principle, the legislatairthat Member State allows losses to
be carried forward to subsequent taxable periods, that provision precludes legislatioerobar3tate
which reduces, to the amount of the dividends received, the losses of the parent comganyaylie
carried forward.

The second question in Case4@9/07 and the third question in Cas&@9/07

55 By the second question in Case C-439/07 and the thirdoquiesCase C-499/07, the referring courts
are asking, in essence, whether, where a Member Statestatage decided, in transposing Directive
90/435, to apply the same treatment to purely internal situations and to those governed tBcthat, di
the first indent of Article 4(1) thereof is to be construed as precluding the ajgplio&legislation such
as that in issue in the main proceedings to those internal situations.

56 According to Article 1 of Directive 90/435, the latégplies to distributions of profits received by
companies of one Member State from their subsidiaries with a seieinMember States. In addition,
Article 2 of Directive 90/435 defines its scope in relatiothi® forms of companies listed in the annex
thereto, while Article 3(1) lays down the minimum holding necessargnable one company to be
considered a parent company and another company to be considevbdidgasy within the meaning
of that directive Cobelfret paragraph 20).

57 Consequently, the first indent of Article 4(1) of Dineet90/435 does not govern situations which do
not satisfy those conditions and, in particular, that in whichditidend-distributing company has its
seat in the same Member State as the recipient compdoijoWs that the said provision cannot by
itself preclude the application of national legislation to such purely internalicitsat

58 As the referring courts state, the Belgian legistatlecided, when it transposed Directive 90/435, to
apply the same treatment to purely internal situations and to those governed by the directive.

59 It follows from the Court’s case-law that, where ddimdsgislation adopts for purely internal
situations the same solutions as those adopted by Community iavigritthe national court alone, in
the context of the division of judicial functions between national caumtisthe Court of Justice under
Article 234 EC, to assess the precise scope of that reeeterfCommunity law, the jurisdiction of the
Court of Justice being confined to the examination of provisions ofldahatJoined Cases-297/88
and G197/89Dzodzi[1990] ECR 3763, paragraphs 41 and 42; Cas88191 Federconsorz[1992]
ECR 4035, paragraph 10; ariceur-Bloem paragraphs 32 and 33). The consideration of the limits
which the national legislature may have placed on the applicatiGommunity law to purely internal
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national situations is a matter for domestic law and, consequeti$ywithin the exclusive jurisdiction
of the Member State concerne®zpdzj paragraph 42; C-73/8F%ournier [1992] ECR #5621,
paragraph 23teur-Bloem paragraph 33; and Case48/07 Les Vergers du Vieux Tauvg®08] ECR
[-0000, paragraph 27).

60 In the light of the foregoing, the reply to the second aquresti Case €439/07 and to the third
guestion in Case -@99/07 is that, where domestic legislation adopts for purely interuations the
same solutions as those adopted in Community law, it is for timakcourt alone, in the context of
the division of judicial functions between national courts and the Court of Justice utidier 234 EC,
to assess the precise scope of that reference to Commumithéaconsideration of the limits which
the national legislature may have placed on the application of @Qaitynlaw to purely internal
situations being a matter for the law of the Member State ooedtend, consequently, falling within
the exclusive jurisdiction of the courts of that Member State.

Article 56 EC (the third question in Case439/07)

61 By its third question in Case C-439/07, the referrmgtcasks whether, if the first indent of Article
4(1) of Directive 90/435 precludes the application of national legislasuch as that in issue in the
main proceedings, to situations in which parent companies andstitesidiaries are established in
different Member States as well as to situations in wthiolse companies have their seats in the same
Member State, Article 56(1) EC precludes the application ofrtatdnal legislation also to dividends
from subsidiaries established in non-member States.

62 As was noted both in paragraph 20 of the judgme@bbelfretand in paragraph 56 of the present
order, according to Article 1 of Directive 90/435 that directamplies to distributions of profits
received by companies of one Member State from their subsidiaries with a seat Metiieer States.

63 Consequently, the first indent of Article 4(1) of Dinezt90/435 does not govern situations which do
not satisfy those conditions and, in particular, the situation wiheralividend-distributing company
has its seat in the same Member State as the recipiepbognsee paragraph 57 of the present order)
or the situation where the distributing company has its seat in a non-member State.

64 Moreover, the measures prohibited by Article 56(1) ECestsictions on the movement of capital,
cover those which are likely to discourage #tesidents from making investments in a Member State
or to discourage that Member State’s residents from doing smhier Member States (see Case

C-513/03van Hiltenvan der Heijden2006] ECR #1957, paragraph 44; Case3Z0/05Festersen
[2007] ECR 1129, paragraph 24; CaselD1/05A [2007] ECR #11531, paragraph 40; and Case
C-201/05 The Test Claimants in the CFC and Dividend Group Litigatj@d08] ECR #2875,
paragraph 53).

65 Article 56(1) EC gave effect to the liberalisatiorcapital between the Member States and between
Member States and third countries. To that end, it providetheirthapter of the EC Treaty entitled
‘Capital and payments’, that all restrictions on the movemerwapital between Member States and
between Member States and third countries are prohibited (JGiasds C-163/94, C-165/94 and
C-250/94 Sanz de Lera and Othef$995] ECR 1-4821, paragraph 18an Hilten-van der Heijden
paragraph 37A, paragraph 20; an@ihe Test Claimants in the CFC and Dividend Group Litigation
paragraph 90).
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In addition, the Court has already held that, as reglaedsiovement of capital between Member
States and third countries, Article 56(1) EC, in conjunctiorn witticles 57 EC and 58 EC, may be
relied on before national courts and may render national rulearthaiconsistent with it inapplicable,
irrespective of the category of capital movement in quesfopdragraph 27, anthe Test Claimants
in the CFC and Dividend Group Litigatipparagraph 91).

If, by virtue of the application of the national legiskatidividends from a company established in a
non-member State are treated less favourably than dividends ftomgany with its seat in Belgium,
it is for the national court to determine at the outset whether Article 56 EC isadpeli

In that regard, in order to determine whether natiegalation falls within the scope of one or other
of the freedoms of movement, it is clear from what is now well estaddi case-law that the purpose of
the legislation concerned must be taken into consideration @se €1L57/05Holb6ck [2007] ECR
[-4051, paragraph 22, and the case-law cited).

The Court has held also that national legislation, thecapph of which does not depend on the
extent of the holding which the company receiving the dividend has tothpany paying it, may fall
within the purview both of Article 43 EC on freedom of establishinaed of Article 56 EC on the free
movement of capital (see, to that effelist Claimants in the FIl Group Litigatipparagraph 36, and
Case C284/06Burda[2008] ECR 1-4571, paragraph 71).

However, to the extent to which the holdings in questiorecamf their owner a definite influence
over the decisions of the companies concerned and allow it to detetheir activities, it is the
provisions of the Treaty relating to freedom of establishmenthwapply Test Claimants in the FlI
Group Litigation paragraph 81).

Consequently, it is for the referring court to determimehe light of the purpose of the national
legislation and the facts of the case before it, whethecl&fi6 EC may be invoked. If so, it is for that
court to determine whether that article precludes the différeatment of dividends from subsidiaries
established in a non-member State compared to dividends from subsidiaries witkathiaiBslgium.

To that end, it must be noted, first, that is cleanfthe Court’'s case-law that the extent to which the
Member States are authorised to apply certain restriptmg@sions on the movement of capital cannot
be determined without taking account of the fact that movement daképior from third countries
takes place in a different legal context from that which oceutSin the European Community.
Accordingly, because of the degree of legal integration that dea@stseen Community Member States,
in particular by reason of the presence of Community legislatinoh seeks to ensure cooperation
between national tax authorities, such as Council Directive 77/F€9/&f 19 December 1977
concerning mutual assistance by the competent authorities of thédvi&tates in the field of direct
taxation (OJ 1977 L 336, p. 15), the taxation by a Member Stateoabmic activities having cross-
border aspects which take place within the Community is not ale@ygarable to that of economic
activities involving relations between Member States and tonthtries Test Claimants in the FlI
Group Litigation paragraph 170, anthe Test Claimants in the CFC and Dividend Group Litigation
paragraph 92).

Secondly, it may also be that a Member Statebailable to demonstrate that a restriction on the
movement of capital to or from third countries is justified &oparticular reason in circumstances
where that reason would not constitute a valid justificationafoestriction on capital movements
between Member State, (paragraphs 36 and 37, ahde Test Claimants in the CFC and Dividend
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Group Litigation paragraph 93).

In view of the foregoing, the answer to the third questi@ase C439/07 is that, where, by virtue of
the national legislation of a Member State, dividends from a comestaplished in a non-member
State are treated less favourably than dividends from a companigsagtat in that Member State, it is
for the national court, taking account both of the purpose of the nategislakion and of the facts of
the case before it, to determine whether Article 56 E@pdiGable and, if so, whether it precludes that
different treatment.

Article 43 EC (the fourth questions in Casegl8)/07 and G499/07)

By their fourth questions in Casegl89/07 and €499/07, the referring courts are asking, in essence,
whether Article 43 EC precludes a Member State’s legislasoch as that in issue in the main
proceedings, which provides that a parent company established itmae¥&tate which receives
profits distributed by its subsidiary established in another MerSlete may deduct them from its
taxable income only to the extent of its profits for the taxablegeaturing which the profits were
distributed, whereas the latter profits could be fully exempitedtiei parent company had set up a
permanent establishment in that other Member State.

According to settled case-law, freedom of estabéslhirfor nationals of one Member State on the
territory of another Member State includes the right to takendpparsue activities as self-employed
persons and to set up and manage undertakings under the conditions lafdrdésvown nationals by
the law of the State where such establishment is effectedalbolition of restrictions on freedom of
establishment also applies to restrictions on the setting wgyerficies, branches or subsidiaries by
nationals of any Member State established in the territoanother Member State (see, in particular,
Case 270/8ommissionv France [1986] ECR 273, paragraph 13; Case C-311R®¥al Bank of
Scotland [1999] ECR 12651, paragraph 22; and Case2&3/03 CLT-UFA [2006] ECR 11831,
paragraph 13).

As regards treatment in the host Member State, the Court has hsidabahe second sentence of the
first paragraph of Article 43 EC expressly leaves tradews fo choose the appropriate legal form in
which to pursue their activities in another Member State fteatlom of choice must not be limited by
discriminatory tax provisions (s€&eommissiorv France paragraph 22CLT-UFA paragraph 14; and
Case C231/050y AA[2007] ECR 16373, paragraph 40).

The freedom to choose the appropriate legal form in vibighursue activities in another Member
State thus, in particular, serves to allow companies having their seat in a Meatbé¢o Spen a branch
in another Member State in order to pursue their activitie® theder the same conditions as those
which apply to subsidiarie€L T-UFA paragraph 15).

It is also settled case-law that even though, acgptditheir wording, the provisions of the Treaty
concerning freedom of establishment aim to ensure that foreigmakstiand companies are treated in
the host Member State in the same way as nationals of #tat 8tey also prohibit the Member State
of origin from hindering the establishment in another Member Stfatme of its nationals or of a

company incorporated under its legislation (see, in particubsse ©264/96ICI [1998] ECR 14695,
paragraph 21; Case -196/04 Cadbury Schweppes and Cadbury Schweppes Overf2@G6]
ECR 7995, paragraph 42; Case C-298/0blumbus Container Servicg2007] ECR 110451,
paragraph 33; and Case4d4/06Lidl Belgium[2008] ECR 1-3601, paragraph 19).

28.06.2016 14



CURIA - Dokumente http://curia.europa.eul/juris/document/document tpsiitdoclang=EN&t.

80 Thus, as regards the obligations of the Member State of origlbotineobserved that, as Community
law currently stands, the fiscal autonomy enjoyed by the Memb&zsSineans that they are at liberty
to determine the conditions and the level of taxation for diffengrds of establishments chosen by
national companies or partnerships operating abroad, on condition thatdhgsa&nies or partnerships
are not treated in a manner that is discriminatory in compariwith comparable national
establishmentgJolumbus Container Serviggsaragraphs 51 and 53).

81 In the main proceedings, there is no indication whatsoever imethedbmitted to the Court of Justice
by the referring courts that a parent company established in Belgium isl tesstdavourably when the
profits received are distributed by a subsidiary establishethather Member State than when such
profits are distributed by a comparable subsidiary which is also estabisBethium. Likewise, it has
not been alleged that such a parent company is treated Vessdlly when it receives income from
permanent establishments in another Member State comparedneeimeceived from a comparable
permanent establishment established in Belgium.

82 Accordingly, the reply to the fourth questions in Casd8@07 and €499/07 is that Article 43 EC
does not preclude a Member State’s legislation which provides thatent company established in a
Member State which receives profits distributed by its subgidistablished in another Member State
may deduct them from its taxable income only to the extent pfafs for the taxable period during
which the profits were distributed, whereas the latter profiisld be fully exempted if the parent
company had set up a permanent establishment in that other Membep&tated that entities set up
in another Member State are not treated in a manner tligdasminatory in comparison with the
treatment of profits from comparable national entities.

Costs

83 Since these proceedings are, for the parties to tmepmieedings, a step in the respective actions
pending before the national courts, the decisions on costs are a matter for those cosiitscuiesd in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Fifth Chamber) hereby rules:

1. The first indent of Article 4(1) of Council Diret¢ive 90/435/EEC of 23 July 1990 on the
common system of taxation applicable in the case of parent compasiand subsidiaries of
different Member States must be interpreted as preclding legislation of a Member State
which, for the purposes of the exemption of dividends receed by a parent company
established in that State from a subsidiary establishedhianother Member State, requires
such dividends to be included in the parent company’s bas of assessment, in order
subsequently to be deducted in the amount of 95%, in so fas the parent company has, for
the tax period in question, a positive profit balance afterdeduction of other exempted
profits, and as a result of which:

- if the parent company had no or insufficient taxale profits during the taxable period
in which those distributions were made, it is to be tax@in respect of a later taxable
period on the distributed profits received,

or
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- the losses of that taxable period are to be offsejainst distributed profits and cannot
be carried forward, up to the amount of those distributions to a subsequent taxable
period.

2. The first indent of Article 4(1) of Directive 90/435read in combination with Article 4(2)
thereof, is to be interpreted as meaning that it does natblige Member States necessarily to
permit profits distributed to a parent company establisted in that State by its subsidiary
established in another Member State to be deducted irulf from the parent company’s
profits in the taxable period and any resulting loss to bearried forward to a later taxable
period. It is for the Member States to determine, in he light both of the requirements of
their domestic legal system and the option provided for in Aicle 4(2), the detailed
arrangements for ensuring that the result prescribed bythe first indent of Article 4(1) is
attained.

However, where a Member State has chosen the exemption gystprovided for in the first
indent of Article 4(1) of Directive 90/435 and, in principle,the legislation of that Member
State allows losses to be carried forward to subsequent taxabperiods, that provision
precludes legislation of a Member State which reducesp tthe amount of the dividends
received, the losses of the parent company which may be carried forward.

3. Where domestic legislation adopts for purely internagituations the same solutions as those
adopted in Community law, it is for the national court alone, in the corext of the division of
judicial functions between national courts and the Court of Justie under Article 234 EC, to
assess the precise scope of that reference to Communéy, the consideration of the limits
which the national legislature may have placed on the applicath of Community law to
purely internal situations being a matter for the law of he Member State concerned and,
consequently, falling within the exclusive jurisdiction of the cour$ of that Member State.

4. Where, by virtue of the national legislation of a Meméx State, dividends from a company
established in a non-member State are treated less favourgbthan dividends from a
company with its seat in that Member State, it is for thenational court, taking account both
of the purpose of the national legislation and of the facts ohé case before it, to determine
whether Article 56 EC is applicable and, if so, whether it precludes tt different treatment.

5. Article 43 EC does not preclude a Member Statelegislation which provides that a parent
company established in a Member State which receives pitsf distributed by its subsidiary
established in another Member State may deduct them froris taxable income only to the
extent of its profits for the taxable period during which he profits were distributed,
whereas the latter profits could be fully exempted if tke parent company had set up a
permanent establishment in that other Member State, providd that entities set up in
another Member State are not treated in a manner that is dcriminatory in comparison
with the treatment of profits from comparable national entities.

[Signatures]

* Language of the case: Dutch.
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