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JUDGMENT OF THE COURT (Fourth Chamber)

11 June 2009

(Competition policy — Articles 81 EC and 82 EC — Article 15(3) of Regulation (EC) No 1/2003 —
Written observations submitted by the Commission — National dispute concerning the dégtuctibil
from tax of a fine imposed by a Commission decision)

In Case G429/07,

REFERENCE for a preliminary ruling under Article 234 EC frdne iGerechtshof te Amsterdam
(Netherlands), made by decision of 12 September 2007, received at the Court on mMb&ep@07, in
the proceedings

I nspecteur van de Belastingdienst

X BY,
THE COURT (Fourth Chamber),

composed of K. Lenaerts, President of the Chamber, T. von Danwitz, E. Juhasz (Rapporeas)iss.
and J. Malenovsky, Judges,

Advocate General: P. Mengozzi,

Registrar: N. Nanchev, Administrator,

having regard to the written procedure and further to the hearing on 18 December 2008,

after considering the observations submitted on behalf of:

- X BV, by G.Th.K. Meussen, advocaat,

- the Netherlands Government, by Y. de Vries and M. de Grave, acting as Agents,

- the Italian Government, by I.M. Braguglia, acting as Agent, and F. Arena, avvocato dello Stato,
- the Commission of the European Communities, by A. Bouquet and W. Wils, acting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 5 March 2009,

gives the following

Judgment
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This reference for a preliminary ruling concerns ititerpretation of Article 15(3) of Council
Regulation (EC) No 1/2003 of 16 December 2002 on the implementatite ofiles on competition
laid down in Articles 81 and 82 of the Treaty (OJ 2003 L 1, p. 1).

The reference was made in the course of proceedivgsepethe Inspecteur van de Belastingdienst
(Inspector of Taxes, ‘the Inspector’) and X BV, a company incorpdrahder Netherlands law whose
principal office is established at P, concerning the tax deductibilityes$ fimposed by the Commission
of the European Communities for infringement of the Community competition rules.

L egal context
Community legislation
According to recital 21 in the preamble to Regulation No 1/2003:

‘Consistency in the application of the competition rules algaires that arrangements be established
for cooperation between the courts of the Member States andthmiSsion. This is relevant for all
courts of the Member States that apply Articles 81 and 82 dEGg Treaty, whether applying these
rules in lawsuits between private parties, acting as pubfar@ers or as review courts. In particular,
national courts should be able to ask the Commission for informatidor its opinion on points
concerning the application of Community competition law. The Conomsand the competition
authorities of the Member States should also be able to sulsitténaor oral observations to courts
called upon to apply Article 81 or Article 82 of the Tredlthese observations should be submitted
within the framework of national procedural rules and practiwesding those safeguarding the rights
of the parties. Steps should therefore be taken to ensure th@othmission and the competition
authorities of the Member States are kept sufficiently wetrmed of proceedings before national
courts.’

Article 15 of Regulation No 1/2003 provides:
‘Cooperation with national courts

1. In proceedings for the application of Article 81 or Aeti@2 of the Treaty, courts of the Member
States may ask the Commission to transmit to them inf@mat its possession or its opinion on
guestions concerning the application of the Community competition rules.

2. Member States shall forward to the Commission a cb@ny written judgment of national
courts deciding on the application of Article 81 or Article 82tloé Treaty. Such copy shall be
forwarded without delay after the full written judgment is notified to the parties.

3. Competition authorities of the Member States, actindp@n own initiative, may submit written
observations to the national courts of their Member State on issdaéeg to the application of Article
81 or Article 82 of the Treaty. With the permission of the touuestion, they may also submit oral
observations to the national courts of their Member State. Whereoherent application of Article 81
or Article 82 of the Treaty so requires, the Commission, acting on its own initiatayesubmit written
observations to courts of the Member States. With the permiskitne court in question, it may also
make oral observations.

For the purpose of the preparation of their observations only, the competition seghafrihie Member
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States and the Commission may request the relevant court bfetder State to transmit or ensure
the transmission to them of any documents necessary for the assessment of the case.

4.

This Article is without prejudice to wider powers to make observationsebasurts conferred on

competition authorities of the Member States under the law of their Membetr State

According to points 31 to 35 of the Commission Noticéhercooperation between the Commission
and the courts of the EU Member States in the applicationtafie¢s 81 and 82 EC (OJ 2004 C 101,
p. 54):

‘31.

32.

33.

34.

35.

According to Article 15(3) of [Regulation No 1/2003], théoral competition authorities and
the Commission may submit observations on issues relating to the applafafrticles 81 [EC]
or 82 EC to a national court which is called upon to apply thoseigmwns. That regulation
distinguishes between written observations, which the national cibimpetuthorities and the
Commission may submit on their own initiative, and oral obsemsti which can only be
submitted with the permission of the national court ...

The regulation specifies that the Commission will snlymit observations when the coherent
application of Articles 81 [EC] or 82 EC so requires. Thahfpehe objective of its submission,
the Commission will limit its observations to an economic aeghll analysis of the facts
underlying the case pending before the national court.

In order to enable the Commission to submit useful olggrsanational courts may be asked
to transmit or ensure the transmission to the Commissioncopg of all documents that are
necessary for the assessment of the case. In line wiitleAlt5(3), second subparagraph, of
[R]egulation [No 1/2003], the Commission will only use those docunfentte preparation of
its observations ...

Since [that] regulation does not provide for a proceduralewank within which the
observations are to be submitted, Member States’ proceduralandepractices determine the
relevant procedural framework. Where a Member State has notstadilighed the relevant
procedural framework, the national court has to determine whichdun@aeules are appropriate
for the submission of observations in the case pending before it.

The procedural framework should respect the principlesusét point 10 of this notice. That
implies amongst others that the procedural framework for the submigt observations on
issues relating to the application of Articles 81 [EC] or 82 EC

€) has to be compatible with the general principles of Mamty law, in particular the
fundamental rights of the parties involved in the case;

(b) cannot make the submission of such observations excesdifylt or practically
impossible (the principle of effectiveness) ...; and

() cannot make the submission of such observations morailtlithan the submission of
observations in court proceedings where equivalent national law isadpplieprinciple of
equivalence).’

National legislation
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The Netherlands Law introducing new rules on economic c¢impgLaw on competition) (wet
houdende nieuwe regels omtrent de economische mededinging (Mededingings\#et)ylay 1997
(Stb. 1997, No 242), as amended by the law of 9 December 2004 (Stb.N2DQZ2; ‘the Law on
competition’), provides, in Article 89h thereof:

‘1. The [Administrative] Board [of the Nederlandse MededingingsaetbiiiNetherlands competition
authority, “the NMa”)] or the Commission of the European Communitiy, when not acting as a
party, submit written observations in appeal proceedings beforedmnitrative Court, pursuant to
the first subparagraph of Article 15(3) of Regulation No 1/2003, ifBbard [of the NMa] or the
Commission of the European Communities has expressed its widh so. The court may set a
time-limit for this. With the permission of the court, they magoasubmit oral observations during the
hearing.

2. Following an application, pursuant to the second subparagrdythoté 15(3) of Regulation No
1/2003, the court shall provide the Board [of the NMa] and the Conunissi the European
Communities with all documents referred to in the aforemerdigmevision. The parties may give
their opinions on the documents to be issued within a time-limit to be determined by the court.

3.  The parties may respond to observations submitted by the Board [of theMNNaCommission
of the European Communities within a time-limit to be determined bgdhd. The court may provide
the parties with an opportunity to respond to each other’s observations.’

Article 89h is the result of the Law amending the Law on competition and certailaotheelating to
the implementation of Regulations (EC) Nos 1/2003 and 139/2004 (wet ijfoginmg van de
Mededingingswet en van enige andere wetten in verband met de iempédim van EG-verordeningen
1/2003 en 139/2004) of 30 June 2004 (Stb. 2004, No 345). It is apparent frondeéhéooreference
that the explanatory memorandum to that law (Kamerstukken Bjose2003-2004, 29276, No 3)
contains the following explanations:

‘2.5 Cooperation with national courts

The cooperation between the Commission and the national couds asitsin Article 15 of, and in
recital 21 in the preamble to, [Regulation No 1/2003].

Article 15(3) thereof also provides that the Commission and thenaaicompetition authorities may
submit written and oral observations during examination of a catfeelgourt émicus curiag Those
observations have the status of an opinion and the purpose of promotiogehent application of the
competition rules.

To that end, the Commission and the national competition authoriiest comply with the
Netherlands rules of procedure. In proceedings between two parties, this passive and determines
the rhythm of the proceedings. Moreover, the court is not bound by the Csiomisiopinion (recital
21). The court’'s independence is not therefore called into questiorCdrenission and the national
competition authorities must respect the rights of the partieseasdre that confidential business
information remains confidential. Finally, in accordance witticke 15(1) of Regulation [No 1/2003],
the national court is empowered to ask the Commission to tratwsinibformation in its possession or
its opinion.
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3.4 Cooperation between the direggeneral of the NMa, the Commission and the courts

Article 15(3) of Regulation [No 1/2003] provides that the national comnpetauthorities of the

Member States and the Commission, acting on their own imdjathay submit, with regard to the
application of Articles 81 and 82 EC, written observations arnih the permission of the court in
guestion, oral observations to the national courts.

In addition, Article 15(1) of Regulation [No 1/2003] provides for the oilgsi that the court may ask
the Commission for information or its opinion with regard todpglication of Articles 81 and 82 of
the Treaty ...

... The implementation of Article 15 of Regulation [No 1/2003] talese before the administrative
courts by amendment of the Law on competition (Article 1(g) [ofatmending law,] Articles 89h, 89i
and 89j) [of the Law on competition] and, before the civil courtsafagndment of the Code of Civil
Procedure [(Wetboek van Burgerlijke Rechtsvordering)] (Article 111).’

Entitled ‘Nondeductible general charges’, Article 3.14 of the Law on income2@Hd (Wet
Inkomstenbelasting 2001), in the version applicable to income received in 2002, provided:

1. When assessing profits, the charges and costselatithe following headings shall not be
deductible:

c. fines imposed by a Netherlands court and the sumsopthid State to avoid judicial proceedings
in the Netherlands or to fulfil a condition linked to a decistonremission of a penalty, fines
imposed by an institution of the European Union and fines and seg@aposed pursuant to the
General Law on national taxation [(Algemene wet inzake rijkshialzen)], the Law on customs
[(Douanewet)], the Law on the coordination of social insurance [(Dudliewet Sociale
Verzekering)], the Law on the administrative enforcement officrafegulations [(Wet
administratiefrechtelijke handhaving verkeersvoorschriften)] and the Law on cbampeti

Thedisputein themain proceedings and the question referred

By Commission Decision 2005/471/EC of 27 November 2002 relating teeghoge under Article 81
of the EC Treaty against BPB PLC, Gebrtder Knauf Westdeutsplsev&ke KG, Société Lafarge SA
and Gyproc Benelux NV (Case No COMP/E-1/37.152 — Plasterboard2@x L 166, p. 8), BPB,
Knauf, Lafarge and Gyproc received fines of EUR 138.6 million, 85l8mi249.6 million and 4.32
million respectively. The fines were paid provisionally or secured by a bank guarantee.

The penalties thus imposed by the Commission were cedfiognthe judgments of the Court of First
Instance in Case -50/03 Saint-Gobain Gyproc Belgium Commission2008] ECR [F0000, Case
T-52/03Knauf Gipsv Commissiorj2008] ECR [F0000, Case 553/03BPBv Commissiorj2008] ECR

[I-0000, and Case-%4/03Lafargev Commissiorf2008] ECR [F0000. Knauf and Lafarge lodged an
appeal before the Court of Justice against the judgments of the Céinstdhstance dismissing their
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actions (Cases-@07/08 P and €113/08 P).

Before those judgments of the Court of First Instance dedireered, one of the companies concerned,
which the file shows was established in Germany, called X Kdyeferring court, passed on part of
the fine imposed on it within the group of which it is the pacempany, and in particular to one of its
Netherlands subsidiaries, X BV.

On 13 March 2004, an assessment to corporation taxna@ds on X BV by the Netherlands tax
authority in respect of the financial year 2002. By letter of B8ilA2004, the company lodged an
objection to that assessment with the Inspector, disputinghthdine imposed by the Commission and
passed on to it in part by its parent company constitutes aviihin the meaning of Article 3.14(1)(c)
of the Law on income tax 2001, which does not permit the deductiomes fmposed by the
Community institutions for the purpose of calculating the taxable profia company. The Inspector
dismissed that complaint by decision of 11 March 2005.

On 19 April 2005, X BV brought an action before the Rechtbtaklem (Haarlem District Court)
(Netherlands).

By judgment of 22 May 2006, that court held that the fine was partially deductible.

The Inspector brought an appeal against that judgment beforerdahtShof te Amsterdam (Court of
Appeal, Amsterdam) (Netherlands) by notice of 30 June 2006.

The Commission, having been informed by the press and thramughtional competition authorities,
notified the referring court, by letter of 15 March 2007, thatighed to intervene ammicus curiae
pursuant to Article 15(3) of Regulation No 1/2003 and in accordarnteAsticle 89h of the Law on
competition. In addition, the Commission requested that a tmmedlie set for that purpose and that
any documents necessary for the assessment of the case be transmitted to it.

At the hearing of the Gerechtshof te Amsterdam of 22 Au®7, the parties to the main
proceedings and the Commission were asked to express their amewse question whether the
Commission was competent under Article 15(3) of Regulation No 1/200uthmit, on its own
initiative, written observations in the proceedings pending before that court.

It is against that background that the Gerechtshof teefshast decided to stay proceedings and refer
the following question to the Court for a preliminary ruling:

‘Is the Commission competent, under Article 15(3) of Regulation 0.1/R2003, to submit, on its own
initiative, written observations in proceedings relating to th@udibility from the (taxable) profit
realised by the party concerned in 2002 of a fine for infringermef@ommunity competition law,
which was imposed by the Commission on X KG and (partially) passed on to the party concerned?’

The question referred for a preliminary ruling

By its question, the referring court essentially aghksther the Commission is competent, under
Article 15(3) of Regulation No 1/2003, to submit, on its own initeggt written observations to a
national court in proceedings relating to the deductibility from taxablé&gaifthe amount of a fine or
a part thereof imposed by the Commission for infringement of Articles 81 EC or 82 EC.
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In order to ensure the coherent application of the cormopetiiles in the Member States, a
cooperation mechanism between the Commission, the national competitionteg and the courts of
the Member States was set up in Chapter IV of Regulation No 1/2003.

That cooperation is part of the general principle of noeoperation, referred to in Article 10 EC,
which governs the relationships between the Member States a@bmheunity institutions. As the
Court has held, the duty of sincere cooperation imposed on the Comnmstittytions is of particular
importance where that cooperation involves the judicial authoritiea dfember State who are
responsible for ensuring that Community law is applied and resbectee national legal system (see

order in Case /88 IMM Zwartveld and Othergl990] ECR 1-3365, paragraph 18).

In that context, the national courts, on the one hand, abthmission and the Community Courts,
on the other, act on the basis of the role assigned to them birdhty (see, to that effect, Case
C-344/98Masterfoods and HR2000] ECR $11369, paragraph 56).

Articles 11 to 14 of Regulation No 1/2003 provide for variouss of cooperation between the
Commission and the national competition authorities.

Article 15 of that regulation, entitled ‘Cooperationhwiitional courts’, establishes a system for the
mutual exchange of information between the Commission and the obulte Member States, and
provides, in specific circumstances, for the possibility of waetion by the Commission and the
competition authorities of the Member States in proceedings pending before national courts

As recital 21 in the preamble to Regulation No 1/20€8tions, the cooperation mechanism between
the Commission and the courts of the Member States is relevant for all cahesMEmber States that
apply Articles 81 EC and 82 EC, whether in lawsuits between prpaaties, acting as public enforcers
or as review courts.

Article 15(1) of Regulation No 1/2003 provides, on the one hhatthose courts may ask the
Commission to transmit to them information in its possessrioits opinion on questions concerning
the application of the Community competition rules. Article 15(2) tfesmtes, on the other hand, that
the Member States are to forward to the Commission a cogyoivritten judgment of national courts
deciding on the application of Articles 81 EC or 82 EC.

The first and second sentences of the first subparagfafstiicle 15(3) permit the competition
authorities of the Member States to submit written observatiorntfeir own initiative, and, with the
permission of the court concerned, oral observations to the nationtd obuheir Member State on
issues relating to the application of Articles 81 EC or 82 H third and fourth sentences of that
provision also permit the Commission to submit written observations on its ownvaitetd, with the
permission of the court in question, oral observations to courts oM#rmaber States where the
coherent application of Articles 81 EC or 82 EC so requires.

Thus, the first subparagraph of Article 15(3) of Regul&li@ri/2003 refers to two different types of
intervention with separate fields of application: intervention hmy mational competition authorities
before the national courts of their Member State on issuesgetatthe application of Articles 81 EC
or 82 EC, and intervention by the Commission before courts of timebleStates where the coherent
application of Articles 81 EC or 82 EC so requires.

The four sentences of that subparagraph, and above all the fact that the seconthawhfences are
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almost entirely identical, emphasises the fact that the Contynieuislature intended to draw a
distinction between those two situations, despite the fact that they appear in ersubparagraph.

Consequently, a literal interpretation of the first stagpaph of Article 15(3) of Regulation No
1/2003 leads to the conclusion that the option for the Commissiong amti its own initiative, to
submit written observations to courts of the Member Statesbigd to the sole condition that the
coherent application of Articles 81 EC or 82 EC so requires. ddmatition may be fulfilled even if the
proceedings concerned do not pertain to issues relating to theagippliof Article 81 or Article 82 of
the Treaty.

That interpretation is not called in question by thettiosentence of recital 21 in the preamble to
Regulation No 1/2003, according to which the Commission and the atimpetuthorities of the
Member States should be able to submit written or oral obsemgato courts called upon to apply
Articles 81 EC or 82 EC. That recital refers merehattypical situation but does not exclude other
situations in which the Commission may intervene. Moreover, ivilecital in the preamble to a
regulation may cast light on the interpretation to be givenlemal rule, it cannot in itself constitute
such a rule (Case 215/&3asa Fleischhandelgl989] ECR 2789, paragraph 31, and Cas&36/04
Deutsches MilcHKKontor [2005] ECR 10095, paragraph 32 and cdaw cited).

Moreover, contrary to what X BV and the Netherlands Govent submit, the interpretation of the
first subparagraph of Article 15(3) of Regulation No 1/2003 given iagraph 30 of this judgment is
not contradicted by points 31 to 35 of the Commission Notice on dbpecation between the
Commission and the courts of the EU Member States in the afpmtcof Articles 81 and 82 EC,
which state that the Commission may submit observations on isslating to the application of
Articles 81 EC or 82 EC. The general concept of ‘issues relating to the éipplicBArticles 81 ... EC
or 82 [EC] adopted by that notice includes the possibility for tleen@ission to submit written
observations to national courts where the coherent application ofeAr81 EC or 82 EC so requires.
In any event, the content of a Commission notice cannot prevail over the provisions of a regulation.

Community law has established a comprehensive systemofuitoring cartels and abuses of
dominant positions which sets out a principle of prohibition, containédtioles 81 EC and 82 EC,
and sanctions for its infringement, on the basis of Article 83 THGse articles must be understood as
forming part of a comprehensive set of provisions designed to prohibipamgh anticompetitive
practices.

It is apparent from Article 83(2)(a) EC that the finad periodic penalty payments which may be
imposed on undertakings in connection with the application of Commauoitypetition law are
designed to ‘ensure compliance with the prohibitions laid down ticl&81(1) [EC] and in Article 82
[EC]. The purpose of Article 83 EC is therefore inter atijhsure the effective supervision of cartels
and abuses of dominant positions.

The Commission’s power to impose fines on undertakings wiiaftionally or negligently commit
an infringement of Articles 81(1) EC or 82 EC is one of the meanerred on the Commission in
order to enable it to carry out the task of supervision entrdstédoy Community law (see, to that
effect, Joined Cases 100/80 to 103M0sique Diffusion francaise and OthersCommission1983]

ECR 1825, paragraph 105, and Cas&6006 PBritannia Alloys & Chemicaly Commission2007]
ECR 4405, paragraph 22).
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To dissociate the principle of prohibition of asgimpetitive practices from the penalties provided for
where that principle has not been observed would therefore deprivey adffectiveness the action
taken by the authorities responsible for monitoring compliance with that prohibition andipgrsgch
practices. Thus, the provisions of Articles 81 EC and 82 EC weltheffective if they were not
accompanied by enforcement measures provided for in Article 8B2NaAs the Advocate General
stated at point 38 of his Opinion, there is an intrinsic link betwthe fines and the application of
Articles 81 and 82 EC.

The effectiveness of the penalties imposed by the natoi@dmmunity competition authorities on
the basis of Article 83(2)(a) EC is therefore a condition forcthtgerent application of Articles 81 EC
and 82 EC.

In proceedings relating to the penalties in respeattetompetitive practices provided for in Article
83(2)(a) EC, the decision that the court seised must give ibleaphimpairing the effectiveness of
those penalties and therefore might compromise the coherent application of Atiél€sor 82 EC.

In the circumstances of the action in the main pditge, it is quite clear that the outcome of the
dispute relating to the tax deductibility of part of a fine impobg the Commission is capable of
impairing the effectiveness of the penalty imposed by the Commaunitypetition authority. The
effectiveness of the Commission’s decision by which it imposdthea on a company might be
significantly reduced if the company concerned, or at least a conipked to that company, were
allowed to deduct fully or in part the amount of that fine fromahmunt of its taxable profits, since
such a possibility would have the effect of offsetting the burdehatffine with a reduction of the tax
burden.

It follows from all of the foregoing that the third sewteof the first subparagraph of Article 15(3) of
Regulation No 1/2003 must be interpreted as meaning that it petmitCommission to submit on its
own initiative written observations to a national court of a Mandtate in proceedings relating to the
deductibility from taxable profits of the amount of a fine or a fleteof imposed by the Commission
for infringement of Articles 81 EC or 82 EC.

Costs

Since these proceedings are, for the parties to the main proceedings, dstaptiart pending before
the referring court, the decision on costs is a matter fdr dbart. Costs incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Fourth Chamber) hereby rules:

The third sentence of the first subparagraph of Article 15(3) of Council Regulation (EC) No
1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in
Articles 81 and 82 of the Treaty must be interpreted as meaning that it permits the Commission
of the European Communities to submit on its own initiative written observations to a national
court of a Member State in proceedings relating to the deductibility from taxable profits of the
amount of afine or apart thereof imposed by the Commission for infringement of Articles81 EC
or 82 EC.

[Signatures]
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