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JUDGMENT OF THE COURT (First Chamber)

1 October 2009%(

(Free movement of capital — Profits distributed to a parent company exempt from witghabdin the
Member State of the subsidiary — Concept of ‘company of a Member State’ — ‘Sociatéqres a
simplifiée’ under French law)

In Case C247/08,

REFERENCE for a preliminary ruling under Article 234 EC frdma Finanzgericht Kéln (Germany),
made by decision of 23 May 2008, received at the Court on 9 June 2008, in the proceedings

Gaz de France — Berliner Investissement SA

Bundeszentralamt flir Steuern,
THE COURT (First Chamber),

composed of P. Jann, President of the Chamber, M¢,ll&SiTizzano, E. Levits (Rapporteur) and J.-J.
Kasel, Judges,

Advocate General: J. Mazak,

Registrar: B. FUl6p, Administrator,

having regard to the written procedure and further to the hearing on 30 April 2009,
after considering the observations submitted on behalf of:

- Gaz de France — Berliner Investissement SA, by T. Hackemann and H. von QiitsaRealte,
assisted by U. Witt, Wirtschaftsprufer,

- the German Government, by M. Lumma and C. Blaschke, acting as Agents,

- the Italian Government, by I. Bruni, acting as Agent, assisted by P. Gentili, avvocato tello Sta
- the United Kingdom Government, by H. Walker, acting as Agent, assisted by K. Beal, barrister,
- the Commission of the European Communities, by R. Lyal and W. Mélls, acting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 25 June 2009,

gives the following

Judgment
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This reference for a preliminary ruling concernsntexpretation of Article 2(a) of Council Directive
90/435/EEC of 23 July 1990 on the common system of taxation applicabhe inase of parent
companies and subsidiaries of different Member States (OJ 1298, 1p. 6), read in conjunction with
point (f) of the annex thereto, and the validity of that provision in the light ofléstd3 EC, 48 EC, 56
EC and 58 EC.

The reference was made in proceedings between Gamanee — Berliner Investissement SA, a
company established in France with the legal form of a ‘sbgét actions simplifiee’ (SAS) until
2002, and the Bundeszentralamt fiur Steuern (Federal Tax Ofigayding the taxation of profits
distributed to that company during the tax year 1999 by Gaz de Frauatecbland GmbH, a company
established in Germany.

Legal context
Community law
Article 2 of Directive 90/435 states the following:
‘For the purposes of this Directive ‘company of a Member State’ shall mean any compahy whi

(a) takes one of the forms listed in the Annex hereto;

(b) according to the tax laws of a Member State isidered to be resident in that State for tax
purposes and, under the terms of a double taxation agreement conclidadhirid State, is not
considered to be resident for tax purposes outside the Community;

(c) moreover, is subject to one of the following taxes, without the possibility of an optf being
exempt:

- impot sur les sociétés in France,

or to any other tax which may be substituted for any of the above taxes.’

Under Article 5(1) of Directive 90/435, profits which a subsidiatyibliges to its parent company are
at least where the latter holds a minimum of 25% of the cagfittde subsidiary, to be exempt from
withholding tax.

Point (f) of the annex to Directive 90/435, entitledt'lof companies referred to in Article 2(a)’, lists
the following companies:

‘companies under French law known as “société anonyme”, “sociétgommandite par actions”,
“société a responsabilité limitée”, and industrial and comialerpublic establishments and
undertakings.’

According to the fourth recital in the preambleCtuncil Directive 2003/123/EC of 22 December
2003 amending Directive 90/435 (OJ 2003 L 7, p. 41):
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‘Article 2 of Directive 90/435 ... defines the companies fallinghua its scope. The Annex contains a
list of companies to which the Directive applies. Certain formmofpanies are not included in the list
in the Annex, even though they are resident for tax purposes inndd&ieState and are subject to
corporation tax there. The scope of Directive 90/435 ... should therb®oextended to other entities
which can carry out cross-border activities in the Communityveimdh meet all the conditions laid
down in that Directive.’

7 Article 1(6) of Directive 2003/123 provides for the annex to Directive 90/435 to be replabeddmnt t
in the annex to Directive 2003/123. Following that amendment, poirdf (f)e annex to Directive
90/435 states the following:

‘companies under French law known as “société anonyme”, “sociétgommandite par actions”,

“société a responsabilité limitée”, “sociétés par actiomphiiées”, “sociétés d’assurances mutuelles”,
“caisses d’épargne et de prévoyance”, “sociétés civiles” whielaatomatically subject to corporation
tax, “cooperatives”, “unions de cooperatives”, industrial and comalepciblic establishments and
undertakings, and other companies constituted under French law subject to French corporate tax.’

8 Under Article 2 of Directive 2003/123, the directive weabe transposed into the law of the Member
States by 1 January 2005 at the latest.

National law

9 Paragraph 44d of the Law on income tax (Einkommenstse&zpen the version applicable to the
main proceedings (‘EStG 1999’), states the following:

‘(1) On application, investment income tax shall not be chaogeinvestment income within the
meaning of Paragraph 20(1)(1) ... accruing to a parent company whever rikat company’s
registered office nor its administration is located in thigonal territory, and deriving from the
distribution of the profits of a capital company with unlimitezbllity to tax within the meaning
of Paragraph 1(1)(1) of the Law on corporation tax, or from the refunding of corporation tax.

(2) A parent company within the meaning of subparagraph lcismgany which meets the
conditions laid down in Article 2 of Directive 90/435, set out imnAx 7 to this law, and which,
at the time when, in accordance with Paragraph 44(1), secormhsgnthe investment income
tax becomes payable, can prove that it has a direct shareholdabdeakt 25% in the nominal
capital of the capital company with unlimited liability toctdt must also be shown that that
shareholding has been maintained for an uninterrupted period of 12 months. ...’

10  Annex 7 to the EStG 1999 provides:
‘A company shall be considered a company for the purposes of Article 2 of Directive 90/435, if

(1) it takes one of the following forms:

- companies under French law known as:

société anonyme, société en commandite par actions, sociétgpe@ngabilité limitée and
industrial and commercial public establishments and undertakings;
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(2) is considered according to the tax laws of a MerSkettie to be resident in that State for tax
purposes and, under the terms of a double taxation agreement conclidadhirid State, is not
considered to be resident for tax purposes outside the Community and

(3) is subject to one of the following taxes, without the pdigi of election or exemption
therefrom:

- impot sur les sociétés (corporation tax) in France

or to any tax which may be substituted for one of the above taxes.

The dispute in the main proceedings and the questions referred for agliminary ruling

11 On 16 June 1999 Gaz de France Deutschland GmbH, whidiolly owned by Gaz de France —
Berliner Investissement SA (‘the applicant in the main proogsdi, distributed to its parent company
profits in the amount of DEM 980 387, withholding investment incomerntdke amount of DEM 49
019.35 and a solidarity surcharge in the amount of DEM 2 696.06 which were paid to the competent ta
office.

12 On 16 August 1999 the applicant in the main proceedings applibeé Bundesamt fur Finanzen
(since 1 January 2006 the Bundeszentralamt fur Steuern (‘the deff@mdiae main proceedings’)) for
a reimbursement of the investment income tax and the solidarity surcharge.

13 By a decision of 6 September 1999 the defendant in timepmuaeedings rejected the reimbursement
application on the ground that the applicant in the main proceedirggaat@a parent company within
the meaning of Paragraph 44d(2) of the EStG 1999 in conjunction with Article 2 of Directive 90/435.

14  Since its objection against that decision was disthifise defendant in the main proceedings brought
an action before the Finanzgericht Koéln (Financial Court, Cologhkat court considers that,
according to the wording of Directive 90/435, the applicant in thex paceedings is not entitled to
reimbursement of the investment income tax, given that, in the yednich the profit distribution was
effected, it was not one of the forms of company listed inckrt(a) of Directive 90/435 in
conjunction with point (f) in the annex thereto.

15 However, the Finanzgericht Koéln is unsure whether it shieatdct itself to a literal interpretation of
the provisions of Directive 90/435. In its view, regard must be diddet purpose of the directive and
the fact that (i) when the directive came into force thel g of the ‘société par actions simplifiée’
did not yet exist under French law and (ii) Directive 2003/123 incladatiform of company in the
annex to Directive 90/435.

16  According to the Finanzgericht KoéIn, in the case before it the question tlegsaari® whether Article
2(a) of Directive 90/435, read in conjunction with point (f) of theex thereto, may be interpreted by
analogy so as to close an involuntary gap in the law by regaadifrgnch company in the form of a
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‘société par actions simplifiée’ as a ‘company of a MembateSwithin the meaning of Directive
90/435 even before 2005 and, if not, whether Article 2(a) of thattdeecead in conjunction with
point (f) in the annex thereto, infringes Articles 43 EC and 48 EC or Articles 56 EC and 58 EC.

Accordingly, the Finanzgericht Kdln decided to stay tloegadings and to refer the following
guestions to the Court of Justice for a preliminary ruling:

‘(1) Must Article 2(a) of Directive 90/435 in conjunctiontivipoint (f) of the annex to (that)
Directive ... be interpreted as meaning that for the purposes dfirdnetive a French company
taking the legal form of a “société par actions simplifiée’yrba regarded even for the years
prior to 2005 as a “company of a Member State” with the rdbalt in respect of a profit
distribution effected by its Germany subsidiary in 1999 the forooenpany is entitled to an
exemption from withholding tax in accordance with Article 5(1) of Directive 90/435 ...?

(2) Inthe event that Question 1 is answered in the negative:

Does Article 2(a) of Directive 90/435 in conjunction with pointdf)the annex to (that) Directive ...
infringe Articles 43 EC and 48 EC or Article 56(1) EC and &«ti58(1)(a) and (3) EC in that,
together with Article 5(1) of Directive 90/435, in the event of afipdistribution by a German
subsidiary it lays down an exemption from withholding tax for Frgmentent companies taking
the legal form of a “société anonyme”, “société en commanditeap@ons” or “société a
responsabilité limitée”, but not for French parent companies takmdegal form of a “société
par actions simplifiée”?’

The questions referred
Admissibility

The Italian Government calls into question the admiisgibf the reference for a preliminary ruling
on the ground that it does not give any information regarding the stuctulegal regime of the
‘société par actions simplifiée’ or of the other types of compamigswhich it is compared. Without
such information it is not possible to assess the basis oéfiaging court’s initial hypothesis, namely
that a ‘société par actions simplifiée’ has characteristias are analogous to those of the companies
under French law which have always been granted exemption from withdpddoi on dividends under
Article 5(1) of Directive 90/435. Consequently, it is not possible to assesseliance of the reference
for a preliminary ruling in resolving the case in the main proceedings.

In this regard, it must be noted that, although in gie bf the division of responsibilities in the
preliminary ruling procedure, the referring court alone can deaterrthe subject-matter of the
guestions it proposes to refer to the Court, the Court has ated $hat, in exceptional circumstances,
it can examine the conditions in which the case was reféorédby the national court, in order to

assess whether it has jurisdiction (see, inter alia, Ca62/06 ZF Zefeser[2007] ECR $11995,
paragraph 14).

Such is the case where the Court does not have befwrdattual or legal material necessary to give
a useful answer to the questions submitted to it (see, ldeCase C379/98PreussenElektr§2001]
ECR 12099, paragraph 39; Joined Case®94104 and €202/04 Cipolla and Others[2006] ECR
1-11421, paragraph 25; and Case819/05Amurta[2007] ECR 19569, paragraph 64). The need to
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provide an interpretation of Community law which will be of uséhi national court means that the
national court must define the factual and legislative context ajubstions it is asking or, at the very
least, explain the factual circumstances on which those questienbased (see, inter alia, Case

C-237/04Enirisorse[2006] ECR #2843, paragraph 17 and the céee cited).

21 The information provided in the order for reference musbnigt enable the Court to give useful
answers but must also give the governments of the Member Statdseanttier interested parties the
opportunity to submit observations pursuant to Article 23 of the Statube Court of Justice. It is the
Court’s duty to ensure that that opportunity is safeguarded, bearmgndchthat under that provision
only the orders for reference are notified to the interestatlepa(see, inter aliaEnirisorse
paragraph 18 and the calsav cited).

22 It must be noted, in the present case, that the ordexféoence adequately sets out the factual and
legislative context of the case in the main proceedings and #s®n® why the referring court
considered that it needed an answer to the questions refemtethus enables the Court to provide
useful answers to those questions. It is also apparent from teevatiens submitted by the German,
Italian and United Kingdom Governments and by the Commission duhgpean Communities that
the information contained in the order for reference enabled tinatate their views effectively on the
guestions referred to the Court.

23 Accordingly, the lack of a detailed description in the order for referertice nfles regarding ‘sociétés
par actions simplifiées’ or the rules relating to other comganiger French law cannot render the
reference inadmissible, since the interpretation of nationaldz®e not fall within the jurisdiction of
the Court in any event.

24 It follows from the above that it is necessary to answer the questions referrpcefoniaary ruling.
Substance
The first question

25 By its first question the national court essentially asks whethereAz(&) of Directive 90/435, read in
conjunction with point (f) of the annex thereto, must be interprasecheaning that a French company
in the form of a ‘société par actions simplifiée’ may be reégd as a ‘company of a Member State’
within the meaning of that directive even before it was amended by Directive 2003/123.

26 To answer that question, it is necessary to takeuacof the wording of the provision whose
interpretation is sought, as well as the objectives and the scheme of Direcli$® @de, to that effect,
Joined Cases 283/94, C291/94 and €292/94 Denkavit and Others[1996] ECR 15063,
paragraphs 24 and 26; Case3C5/98 Epson Europd2000] ECR #4243, paragraphs 22 and 24; and
Case C27/07Banque Fédérative du Crédit Mu{@008] ECR +2067, paragraph 22).

27 In that regard, it should be borne in mind that, as pauticular apparent from the third recital in its
preamble, Directive 90/435 aims, by introducing a common systenaxatidn, to eliminate any
disadvantage to cooperation between companies of different Memagss Sis compared with
cooperation between companies of the same Member State anblytiheréacilitate the grouping
together of companies at Community levElefikavit and Othersparagraph 22Fpson Europge
paragraph 20; Case-294/99 Athinaiki Zythopaiia[2001] ECR 6797, paragraph 25; Case58/01
Océ van der Grinte2003] ECR 19809, paragraph 45; arBanque Fédérative du Crédit Mutel
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paragraph 23). Directive 90/435 thus seeks to ensure the neufrafitythe tax point of view, of the
distribution of profits by a subsidiary established in one MembateSto its parent company
established in another Member Stdarfque Fédérative du Crédit Mutglaragraph 24).

As is apparent from Article 1 thereof, Directive 90/dd&tes to distributions of profits received by
companies of a Member State from their subsidiaries established in other M&tatbsr

Article 2 of Directive 90/435 establishes the conditioni€hva company has to satisfy to be regarded
as a company of a Member State within the meaning of thatideesnd thus defines its scope. As
pointed out by the Advocate General in point 27 of his Opinion, those conditions are cumulative.

In accordance with Article 2(a) of Directive 90/43%mpany of a Member State’ means any
company which takes one of the forms listed in the annex to that directive.

The annex to Directive 90/435 uses two different techniuexlicate the companies which fall
within its scope. Thus, although general wording is used in point@ngk)l) of that annex, referring
respectively to ‘commercial companies or civil law companiegigea commercial form, cooperatives
and public undertakings incorporated in accordance with Portuguesaridwcompanies incorporated
under the law of the United Kingdom’, elsewhere in that annexethal forms used are expressly
indicated.

The latter technique, which is used in the majoritthefpoints of the annex to Directive 90/435, in
particular in point (f) in relation to companies under Freneh V@hereby the legal forms covered by
that directive are listed without a clause enabling its agpitao other companies constituted in
accordance with the law of the respective Member Statels (gtexception, as regards French law, of
public establishments and undertakings), implies that those legal forms areXisiadtvely.

Thus, it is apparent from both the wording and the scheside 2(a) of Directive 90/435 and of
point (f) of the annex thereto that, for a company under Frenctwlaeh is not an industrial and
commercial public establishment or undertaking to be able to bedeghas a company of a Member
State within the meaning of that directive, it must take orteeoforms listed exhaustively in point (f)
of the annex and, in particular, be constituted as a ‘société aegnypociété en commandite par
actions’, or ‘société a responsabilité limitée’.

Such a conclusion cannot be called into question by the emtgimf the applicant in the main
proceedings and of the Commission that the list of companies in (pooftthe Annex to Directive
90/435 is provided merely by way of example and for the sole purpgsewanting problems which
may arise from disputes regarding classification, where a aomigatreated for tax purposes by a
Member State as a capital company, subject to corporationvteereas another Member State may
regard that company as a partnership which is not subject to atapax, since certain Member States
wished, when adopting Directive 90/435, to exclude partnerships from the scope of that directive.

It is true that the interpretation defended by the apylicy the main proceedings and by the
Commission could meet the objectives of Directive 90/435, as higtdightéhe third recital in the
preamble thereto, since it would imply an extension of the scof@abdlirective to a larger number of
companies and would thus contribute to removing the disadvantage naffecibperation between
companies of different Member States in comparison with cooperag¢tween companies of the same
Member State and would facilitate the grouping together of companies at Community level.
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However, as pointed out by the Advocate General in point Bis @pinion, Directive 90/435 does
not seek to introduce a common system for all companies of the Member States nor fdimajshol

For holdings which do not fall within the scope of Direc8@&35, it is for the Member States to
determine whether, and to what extent, economic double taxation déwlig is to be avoided and, for
that purpose, to establish, either unilaterally or through conventmmducled with other Member
States, procedures intended to prevent or mitigate such economic thdatien (see Case-874/04

Test Claimants in Class IV of the ACT Group Litigati@d06] ECR 111673, paragraph 54, and
Amurtg paragraph 24).

Directive 90/435 thus restricts the powers of the MerShketes regarding the taxation of profits
distributed by companies established in their territory to compaestablished in another Member
State which fall within the scope of that directive. Accordinghe fundamental principle of legal
certainty precludes the list of companies in point (f) of the annéietditective from being interpreted
as merely an indicative list, when such an interpretation does not fisbowthe wording or scheme of
Directive 90/435.

The interpretation put forward by the applicant in thiam oceedings and the Commission can also
not be deduced from any wishes expressed by certain Membes Gpate the adoption of Directive
90/435 to exclude only partnerships from the scope of that directivee€Skpns of intent on the part
of Member States in the Council of the European Union have nodegak if they are not actually
expressed in the legislation. Legislation is addressed to #ifesged by it. They must, in accordance
with the principle of legal certainty, be able to rely on whatontains Denkavit and Others
paragraph 29).

The interpretation that the ‘société par actions diggglicannot be regarded as covered by Directive
90/435 with effect from its introduction into French law is,addition, confirmed by the legislative
developments and, in particular, by Directive 2003/123.

First, Directive 2003/123 states in the fourth rentéis preamble that the annex to Directive 90/435
contains a list of companies to which the directive applies lzatdcertain forms of companies are not
included in the list in the annex, even though they are residetexfqaurposes in a Member State and
are subject to corporation tax there. That recital aldessthat the scope of Directive 90/435 should
therefore be extended to other entities which can carry out cross-border actitiie Community and
which meet all the conditions laid down in the directive.

Second, Article 1(6) of Directive 2003/123 provides for theacephent of the annex to Directive
90/435 by the text in the annex to Directive 2003/123. Since the amenditbatannex to Directive
90/435 by Directive 2003/123, point (f) of that annex includes the ‘sopgatéactions simplifiée’
among the companies listed and, in order to take account of thei@vatinational law, contains a
provision stating that other companies constituted under Frenchnhsudject to corporation tax in
France fall within the scope of Directive 90/435.

Finally, it should be noted that, contrary to what thgi@ant in the main proceedings and the
Commission claim, since the legal forms under French law cdveke Directive 90/435 are
exhaustively listed in point (f) of the Annex thereto, the exteneiotihe scope of that directive by
analogy to other forms of company, such as for example the ‘squaétactions simplifiee’ under
French law, even if they were comparable, would not be admissible.
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In the light of the above, the answer to the first quessi that Article 2(a) of Directive 90/435, in
conjunction with point (f) of the annex thereto, must be interprasecheaning that a company under
French law in the form of a ‘société par actions simplifé@inot be considered to be a ‘company of a
Member State’ within the meaning of that directive before dlir@ictive was amended by Directive
2003/123.

The second question

By its second question, the referring court questions tiatyaf Article 2(a) of Directive 90/435,
read in conjunction with point (f) of the annex thereto and kerti€1) of the directive, in the light of
Articles 43 EC and 48 EC or Articles 56(1) EC and 58(1)(a)(8n€&C, in so far as they produce an
exemption from withholding tax in the event of a profit distribution ébygubsidiary governed by
German law to a parent company governed by French law taking the legal fornocfg'sanonyme’,
‘société en commandite par actions’, ‘société a responsdbiiitée’, but no such exemption where a
parent company governed by French law is a ‘société par actions simplifiée’.

The applicant in the main proceedings submits, in tgatdethat the exclusion of the ‘société par
actions simplifiée’ from the scope of Directive 90/435 leadsntarditrary disadvantageous treatment
of the latter as compared with a ‘société anonyme’ or ‘sodig&sponsabilité limitée’ under French
law or as compared with the legal forms of share companiesibed liability companies in other
Member States listed in that directive. The ‘société p#ors simplifiée’ is put at a disadvantage,
particularly since German law does not set out the detailecegwoa rules, outside the scope of
Directive 90/435, enabling a claim to be made that investment intarie being applied contrary to
Community law.

By contrast, neither the German, Italian or United Kingdom Goveramenthe Commission see any
reason to question the validity of Directive 90/435. First, the fonedidal freedoms do not preclude the
application of withholding tax as such, and do not preclude double taxatiatling from the parallel
exercise of tax competences by two Member States. Secon@othewunity legislature has wide
discretion in relation to the harmonisation and approximation of leigisldestricting the scope of the
harmonisation and approximation of legislation to certain fields thus cannot, in itself aladuinl

The Italian Government points out that, since the ‘sgg#téctions simplifiee’ was created after the
entry into force of Directive 90/435, that directive cannot be regarded as invakddnn of the failure
to take account of that legal form of company given that defectshvgive rise to the invalidity of a
measure have to exist at the date on which the measure cameangtodbéhe very most, it is possible
to question whether Directive 2003/123 should actually include theétéopar actions simplifiee’ on
the list in the annex to Directive 90/435 retroactively. Howeitewas entirely for the Community
legislature to decide whether or not to supplement the annexdotidg 90/435, and to restrict in time
the effects of including that legal form of company in the annex by providingghatlusion does not
have retroactive effect.

In that regard, the assessment of the validity ofesune which the Court is called upon to undertake
on a reference for a preliminary ruling must normally be basethe situation which existed at the

time that measure was adopted (Joined Cas243805 and €249/95SAM Schiffahrt and Stapf997]
ECR 14475, paragraph 46).

Even if the validity of a measure might, in certain cases, bssaskby reference to new factors which
arose after its adoptioSAM Schiffahrt and Stapbaragraph 47), such an assessment does not have to
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be made in the present case.

Although the ‘société par actions simplifiée’ was introduagdFrench law only after the adoption of
Directive 90/435, it follows from the answer to the first questioat, as regards companies under
French law, the scope of the directive was determined by listingdbheforms of company covered by
the directive and there was no clause enabling the directive to be applied tmotpanies constituted
under French law.

The Court has consistently held that the Community ingtitutire free to introduce harmonisation
gradually or in stages. It is generally difficult to implementh measures because they require the
competent Community institutions to draw up, on the basis of diverseoanuex national provisions,
common rules in harmony with the aims laid down by the ECtyiraad approved by a qualified
majority of the Members of the Council, or even, as is the cad$iscal matters, their unanimous
agreement (see, to that effect, Case 3R@3veZentrale [1984] ECR 1229, paragraph 20; Case
C-233/94Germanyv Parliament and Council1997] ECR 12405, paragraph 43; and Cas€l@56/98
Socridis[1999] ECR #3791, paragraph 26).

It must none the less be ascertained whether riestiilce scope of Directive 90/435 to exclude, from
the outset, other companies which might be created in accord@hasational law, as is the case with
Article 2(a) of Directive 90/435 and point (f) of the annex theretay be regarded as invalid in the
light of the articles of the Treaty which guarantee the freedom of estabhslomthe free movement of
capital.

In accordance with settled cdaw, freedom of establishment for nationals of one Member State on
the territory of another Member State includes the right to taxeand pursue activities as
self-employed persons and to set up and manage undertakings under thensoladdl down for its
own nationals by the law of the Member State of establishmdm. abolition of restrictions on
freedom of establishment also applies to restrictions on ttimgseip of agencies, branches or
subsidiaries by nationals of a Member State established tertiitery of another Member State (see,
inter alia, Case 270/88ommissiorv France[1986] ECR 273, paragraph 13; Case3T1/97 Royal
bank of Scotlanfil999] ECR 12651, paragraph 22; and Cas€&3/03CLT-UFA [2006] ECR #1831,
paragraph 13).

It is also settled cat@w that, even though, according to their wording, the provisions of ¢he E
Treaty concerning freedom of establishment aim to ensure tl@grionationals and companies are
treated in the host Member State in the same way as ratiohthat State, they also prohibit the
Member State of origin from hindering the establishment in anditeenber State of one of its
nationals or of a company incorporated under its legislation (see,alia, Case 264/961CI [1998]

ECR 14695, paragraph 21; Case1©6/04 Cadbury Schweppes and Cadbury Schweppes Overseas
[2006] ECR +7995, paragraph 42;-298/05 Columbus Container Servicd2007] ECR 110451,
paragraph 33; and Case4d4/06Lidl Belgium[2008] ECR 3601, paragraph 19).

As pointed out in paragraph 27 of this judgment, the aimirettive 90/435 is to eliminate, by
introducing a common system of taxation, any disadvantage to coopedvatwaen companies of
different Member States, as compared with cooperation betwggepanies of the same Member State,
and thereby to facilitate the grouping together of companies at CommunityBewejue Fédérative du
Crédit Mutue] paragraph 23, and CaselB38/07Cobelfret[2009] ECR +0000, paragraph 28).
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In order to ensure the neutrality, from the tax pointied, of the distribution of profits by a
subsidiary established in one Member State to its parent compablysésta in another Member State,
Directive 90/435 aims to avoid economic double taxation of profits, in other words, tbtaxaiion of
distributed profits first in the hands of the subsidiary and theéhe hands of the parent company (see
Banque Fédérative du Crédit Mutuplragraphs 24 and 27, afidbelfret paragraph 29).

To that effect, Article 5(1) of Directive 90/435 requires the Membe&gsSia exempt from withholding
tax profits distributed by a subsidiary to its parent company evtier latter holds a minimum of 25%
of the capital of the subsidiary.

However, although under Directive 90/435 that obligation ieglac the Member States only as
regards profit distributions accruing to companies which may bedegas such within the meaning
of the directive, it is sufficient to point out that the directilees not authorise a Member State to treat
profits distributed to companies in other Member States whicimaddall within the scope of the
directive less favourably than profits distributed to comparable companies ésdltists territory.

The Court has already held that, in respect of sharegsleihich are not covered by Directive
90/435, it is for the Member States to determine whether, amtidbextent, economic double taxation
of distributed profits is to be avoided and, for that purpose, @blest, either unilaterally or by
conventions concluded with other Member States, procedures intengedvent or mitigate such
economic double taxation. However, that does not of itself allow tlemmpose measures that are
contrary to the freedoms of movement guaranteed by the TreatyesteClaimants in Class IV of the
ACT Group Litigation paragraph 54Amurta paragraph 24; and Case303/07 Aberdeen Property
Fininvest Alphg2009] ECR 0000, paragraph 28).

Consequently, a restriction of the scope of Directive 90M88&h excludes from the outset other
companies which may be created under national law, as is the case with Artideiagtive 90/435
and point (f) of the annex thereto, is not apt to create a restriction on the freedom heséadil

The conclusion reached in the preceding paragraph isadid@as regards provisions concerning the
free movement of capital.

In the light of the above, the answer to the second quéstinat examination of the question has not
revealed any factor of such a kind as to affect the valditrticle 2(a) of Directive 90/435, read in
conjunction with point (f) of the annex thereto and Article 5(1) of that directive.

Costs

Since these proceedings are, for the parties to the main proceedings, dstaptiart pending before
the national court, the decision on costs is a matter for that.cCosts incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (First Chamber) hereby rules:

1. Article 2(a) of Council Directive 90/435/EEC of 23 July 1996n the common system of
taxation applicable in the case of parent companies and subsadies of different Member
States, read in conjunction with point (f) of the annex tdhat directive, must be interpreted
as meaning that a company under French law in the form of dsociété par actions
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simplifiée’ cannot be considered to be a ‘company of a Meber State’ within the meaning
of that directive before that directive was amended by CouricDirective 2003/123/EC of 22
December 2003.

2. Examination of the question has not revealed any factor sluch a kind as to affect the
validity of Article 2(a) of Directive 90/435 read in conjunctionwith point (f) of the annex
thereto and Article 5(1) of that directive.

[Signatures]

* Language of the case: German.
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