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JUDGMENT OF THE COURT (Third Chamber)

21 January 2010}

(Freedom of establishment — Free movement of capital — Direct taxation — Incomgigkatibn —
Determination of the taxable income of companies — Companies having a relationship of
interdependence — Unusual or gratuitous advantage granted by a resident company to a company
established in another Member State — Addition of the amount of the advantage in question to the
profits of the resident company which granted it — Balanced allocation of the power tonagret
Member States — Combating tax avoidance — Prevention of abuse — Proportionality)

In Case E311/08,

REFERENCE for a preliminary ruling under Article 234 EC frdra tribunal de premiere instance de
Mons (Belgium), made by decision of 19 June 2007, received at the @oud July 2008, in the
proceedings

Société de Gestion Industrielle SA (SGI)

Etat belge,
THE COURT (Third Chamber),

composed of J.N. Cunha Rodrigues, President of the Second Chamberfacthe President of the
Third Chamber, P. Lindh, A. Rosas (Rapporteur), U. Ldhmus and A. O Caoimh, Judges,

Advocate General: J. Kokott,

Registrar: C. Stromholm, Administrator,

having regard to the written procedure and further to the hearing on 4 June 2009,

after considering the observations submitted on behalf of:

- Société de Gestion Industrielle SA (SGI), by R. Forestini and J.F. Libert, avocats,

- the Belgian Government, by J.-C. Halleux, acting as Agent,

- the German Government, by M. Lumma and C. Blaschke, acting as Agents,

- the Swedish Government, by A. Falk and S. Johannesson, acting as Agents,

- the Commission of the European Communities, by R. Lyal and J.-P. Keppenne, acting as Agents
after hearing the Opinion of the Advocate General at the sitting on 10 September 2009,

gives the following
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1

Judgment

This reference for a preliminary ruling concerns the interpretation of Arti2l&C, 43 EC, 48 EC and
56 EC.

The reference was made in proceedings betweenédeiéiestion Industrielle SA (SGI) (‘'SGI’), a
company incorporated under Belgian law, and Etat belge (the Belgita) &hich were brought on the
ground that the national tax authorities had added back to that cosmawy’profits the amount of
unusual or gratuitous advantages which the company had granted to comp#niesich it has a
relationship of interdependence that are established in other Member States.

National legal background

Article 26 of the Code des impdts sur le revenu (InctareCode), consolidated by the Royal Decree
of 10 April 1992 and confirmed by the Law of 12 June 1992 (Supplemehe tdoniteur belge, 30
July 1992, p. 17120), in the version applicable to the dispute in threpraieedings (‘the CIR 1992,
is worded as follows:

‘Subject to the provisions of Article 54, where an undertaking estedaliin Belgium grants unusual or
gratuitous advantages, those advantages shall be added to its ové) pnédits they are used in order
to determine the taxable income of the recipients.

Notwithstanding the restriction laid down in the first paragrafftere shall be added to the
undertaking’s own profits unusual or gratuitous advantages which it grants to:

1. a taxpayer referred to in Article 227 with whibk tindertaking established in Belgium is,
directly or indirectly, in some form of relationship of interdependence;

2. a taxpayer referred to in Article 227 or a foreigtaldishment which, under the legislation
of the country in which it is established, is not subject to irctam in that country or is subject
to a tax system there which is markedly more favourable thartax system to which the
undertaking established in Belgium is subject;

3. a taxpayer referred to in Article 227 which has comnmterests with the taxpayer or
establishment referred to in subparagraph 1 or subparagraph 2.’

It is apparent from the order for reference thaprding to national caskaw, in order to be regarded
as ‘unusual’ within the meaning of subparagraph 1 of the second paragfrarticle 26 of the CIR
1992, the advantage granted must be contrary to the normal course efawkmistablished business
rules and practice, in the light of the prevailing economic cistantes and the financial situation of
the parties. A ‘gratuitous’ advantage is one which is grantedhanabsence of any obligation or
consideration.

Article 49 of the CIR 1992 provides as follows:

‘Expenses shall be regarded as deductible business expenses iviaéeda incurred or borne by the
taxpayer during the tax period for the purposes of generating or ngtdexable income and the
authenticity and amount of those expenses is demonstrated by docuneeidance or, where that is
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not possible, by any other form of evidence admitted under general law, other than by oath.

Expenses shall be treated as incurred or borne during the tax fjedadng such period, they were
actually paid or borne or they acquired the characteristicoowéprand established debts or losses and
are accounted for as such.’

Article 79 of the CIR 1992 is worded as follows:

‘Business losses may not be deducted from any portion of earning®fiis prhich derives from
unusual or gratuitous advantages obtained by the taxpayer, directly ecilydin whatsoever form
and by whatsoever means, from an undertaking with which, directhydirectly, it has a relationship
of interdependence.’

Article 207 of the CIR 1992 provides that it is not posditn certain deductions to be made from the
portion of income deriving from unusual or gratuitous advantages.

Article 227(2) of the CIR 1992 defines n@sident companies as follows:

‘Foreign companies ... which do not have their registered offiegegipal place of business or centre
of management or administration in Belgium ...’

The dispute in the main proceedings and the questions referred for agliminary ruling

SGl is a holding company incorporated under Belgianltamas a 65% holding in the capital of
Recydem SA (‘Recydem’), a company incorporated under Frenchtleaalso one of the directors of
that company.

Cobelpin SA (‘Cobelpin’), a company incorporated under Luxembawrgs one of the shareholders
of SGI. In its reply of 7 April 2009 to a written question put by the Court on 23 March 200918
that Cobelpin has a 34% shareholding in SGI. Cobelpin is a director and managing director of SGI.

Mr Leone is a managing director of SGI and a director of Cobelpin and Recydem.

On 31 December 2000, SGI granted an interest-freeclo8&EF 37 836 113 (EUR 937 933) to
Recydem. According to the Belgian tax authorities, for the yiear 2001 it was necessary, in
accordance with subparagraph 1 of the second paragraph of ArticlerZ6@HR 1992, to add to SGI’s
own profits a sum of BEF 1 891 806 (EUR 46 897) in respect of unosugiatuitous advantages
granted by SGI to that subsidiary. That sum corresponds to notionasirdaleulated at an annual rate
of 5%.

From 1 July 2000, SGI paid director’s remuneration of 330 000 (EUR 8 676) per month to
Cobelpin. Taking the view that the requirements in Article 4hef@IR 1992 were not satisfied, the
Belgian tax authorities refused to allow that remuneratiodeasictible business expenses for the tax
years 2001 and 2002. The sums paid were considered to be clearly disproportionate and wnitedated t
economic benefit of the services in question. Cobelpin’s representatithe SGI board of directors
was also on the board in his own name.

Thus, SGI was issued with revised assessmerttseftax years 2001 and 2002. Since the objections
which SGI lodged against those assessments on 28 January abdulry-2004 were rejected by
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administrative decision of 22 July 2004, the company brought an actiore liké tribunal de premiéere
instance de Mons (Court of First Instance, Mons) on 4 August 2004.

The tribunal de premiére instance de Mons considers thBeldian tax authorities correctly applied
subparagraph 1 of the second paragraph of Article 26 of the CIR 198@diyg back to SGI's own
profits the notional interest on the loan which it had granted to Recydem. Tlene tlva court’s view,
no economic justification for that loan. Whereas, during the pémigdiestion, the subsidiary was in a
secure financial position and generated profits, SGI was subjacsevere financial burden as a result
of granting loans.

The tribunal de premiere instance de Mons considers thdirélator's remuneration paid by SGI to
Cobelpin is not deductible as business expenses under Article 49 of the CIR 1992 and that stsh bene
should be added to SGI's own profits under subparagraph 1 of the second paragraph of Artittle 26 of
CIR 1992.

However, the referring court has doubts as to whethdattee provision is compatible with the
principle of freedom of establishment within the meaning of Art#t3 EC et seq. and the principle of
the free movement of capital enshrined in Article 56 EC @t Is@xplains that the profits of a resident
company are increased by the amount of the unusual or gratuitous advayreaged by it if the
recipient company with which it has a relationship of interdependence is establistmedher Member
State, whereas that is not the case where such advantages bavgrdmgted to another resident
company in such a position and are used to determine that company’s taxable income.

In those circumstances, the tribunal de premiere irstEnMons decided to stay the proceedings and
to refer the following questions to the Court for a preliminary ruling:

‘1. Does Atrticle 43 [EC], in conjunction with Artick8 [EC] and, if appropriate, Article 12 [EC],
preclude legislation of a Member State which, like that ateisgives rise to the taxation of a
company resident in Belgium in respect of an unusual or gratuitousmtageawhich it has
granted to a company established in another Member Statevinith the Belgian company has,
directly or indirectly, a relationship of interdependence, whelieaslentical circumstances, the
company resident in Belgium cannot be taxed in respect of an urarsgadtuitous advantage
where that advantage is granted to another company establishezlgionB with which the
Belgian company has, directly or indirectly, a relationship of interdependence?

2. Does Article 56 [EC], in conjunction with Article 4BC] and, if appropriate, Article 12 [EC],
preclude legislation of a Member State which, like that ateisgives rise to the taxation of a
company resident in Belgium in respect of an unusual or gratuitousmtageawhich it has
granted to a company established in another Member Statevinith the Belgian company has,
directly or indirectly, a relationship of interdependence, whelieaslentical circumstances, the
company resident in Belgium cannot be taxed in respect of an urarsgadtuitous advantage
where that advantage is granted to another company establishezlgionB with which the
Belgian company has, directly or indirectly, a relationship of interdependence?’

The questions referred

By its two questions, which are framed in virtually identical termdtithamal de premiére instance de
Mons asks, essentially, whether Article 43 EC, read in cotipmuavith Article 48 EC, and/or Article
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56 EC must be interpreted as precluding legislation of a Menthty, Such as that at issue in the main
proceedings, under which a resident company is taxed in respect ‘ohasual’ or ‘gratuitous’
advantage which it has granted to a company established in aktahdyer State with which it has,
directly or indirectly, a relationship of interdependence, whereas amesm®pany cannot be taxed on
such an advantage where the advantage has been granted to another resident addmghity W has
such a relationship.

It is apparent from the order for reference that tis¢ duestion, which essentially concerns the
exercise of freedom of establishment within the meaning of |8stid3 EC and 48 EC, relates in
substance to SGI's grant of an interérse loan to its French subsidiary, Recydem, and, in particular, to
the fact that the Belgian tax authorities, acting pursuanilipasagraph 1 of the second paragraph of
Article 26 of the CIR 1992, added the amount of notional interest pagabileat loan to SGI's own
profits for the purpose of determining its taxable income.

It is also apparent from the order for reference thaettend question, which concerns essentially the
interpretation of Article 56 EC governing the free movement of capitatesela payment by SGI to its
Luxembourg shareholder, Cobelpin, of director’'s remuneration, whickegarded as unreasonably
high, and to the tax treatment of that remuneration as reg&idtSs clear from the order that the
Belgian tax authorities, relying on Article 49 of the CIR 19%fused to deduct those payments as
business expenses. It is not possible to ascertain on the basie wiformation on the cadde
whether, in that context, those authorities applied subparagraptnd sfcond paragraph of Article 26
of the CIR 1992.

However, even if Article 49 of the CIR 1992 wereuahe for the purpose of resolving the dispute in
the main proceedings, the fact remains that the tribunal de peematance de Mons has referred
guestions to the Court concerning only the interpretation of the freedoms in questianectmon with
subparagraph 1 of the second paragraph of Article 26 of the CIR 1992ufficient to point out that
that court, which must assume responsibility for the forthcomingialdiecision, is best placed, in the
light of the particular circumstances of the case before itdefine the relevant national legal
framework and to delimit its reference for a preliminaryng by reference to that framework (see, to
that effect, Joined Cases378/07 to C380/07Angelidaki and Others [2009] ECR +0000, paragraph

48 and the caskaw cited).
The freedoms in question

It is necessary to determine at the outset whetletoavhat extent national legislation such as that at
issue in the main proceedings is capable of affecting the saestifreedom of establishment within
the meaning of Articles 43 EC and 48 EC and/or that of themfr@ement of capital enshrined in
Article 56 EC et seq.

All the interested parties which have submitted obsemgato the Court consider that the first
guestion should be examined from the point of view of freedom of estatdnt. As regards the facts
underlying the second question, SGI and the Belgian and German Gewsnsubmit that the
provisions governing the free movement of capital are applicable.h®rother hand, the other
interested parties are of the view that it is appropriatenswer that question in the same terms as the
first. SGI refers to Article 12 EC in connection with both questions.

According to established cds#&v, in order to determine whether national legislation falthin the
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scope of one or other of the freedoms of movement, the purpose of tha&titagisoncerned must be
taken into consideration (see, to that effect, Cas#9&04 Cadbury Schweppes and Cadbury
Schweppes Overseas [2006] ECR 7995, paragraphs 31 to 33; Caset®2/04Fidium Finanz [2006]

ECR 19521, paragraphs 34 and 44 to 49; and Cad82708 Glaxo Wellcome [2009] ECR #0000,
paragraph 36).

According to the Belgian Government, the legislatiossate in the main proceedings concerns the
manner in which the gross profit of resident companies is detatrfon¢he purpose of the taxation of
their income. In order to prevent tax avoidance, income that hakeeot generated as a result of
unusual or gratuitous advantages being granted teremident companies with which the resident
company has a relationship of interdependence is added back tottdrés larofits. In such
circumstances, that system is said to enable the nationalutharities to tax a resident company on
amounts which correspond, as the case may be, to the sum paiovby and above the arm’s length
price or to the loss of profit sustained by the company.

In its reply of 24 April 2009 to a written question putthe Court on 23 March 2009, the Belgian
Government stated that the legislation at issue in the mage@dings is aimed at situations in which
different conditions influence the relationships of the companies irtigungsom those applying to
relationships between independent undertakings. According to the B&giernment, there is a
‘relationship of interdependence’ within the meaning of that Idgslainter alia where one of the
companies in question has a holding in the capital of the other whi@hles it to exercise definite
influence over that company’s decisions and to determine its sgiwtthin the meaning of thgaars
line of caselaw (Case €251/98 [2000] ECR-R787, paragraph 22).

The Court has repeatedly held that national legislatioohvapplies in such circumstances comes
within the substantive scope of the provisions of the EC Treatyeeddm of establishment (see, inter
alia, Baars, paragraphs 21 and 2€adbury Schweppes and Cadbury Schweppes Overseas, paragraph
31; andGlaxo Wellcome, paragraph 47).

However, according to the Belgian Government, the législat issue in the main proceedings is not
applicable only to situations falling within the scope of Bemars caselaw. Whether there is a
relationship of interdependence between the companies concerned ddegamat on the extent of the
holding of one of those companies in the capital of the other. lesgonse referred to at paragraph 27
above, the Belgian Government stated that the legislation in questias etiManks which, in the light
of the facts and circumstances, give rise to some form afdepgendence, be it direct or indirect,
between the companies concerned. That could take the form of a holdimg capital of the other
company in question which is not characterised by the exercisgefite influence’ within the
meaning of that caskaw, but also, for example, the form of dependence in terms ofraterials or
dependence as regards technical cooperation and guarantees.

In the light of that guidance, it must be held that themaltlegislation at issue in the main
proceedings is, in principle, also capable of affecting the meeof other freedoms of movement, and
in particular the free movement of capital within the meaning of Article 56 EC.

As regards the applicability of Article 12 EC, whiagys down a general prohibition of all
discrimination on grounds of nationality, it should be noted that tleatigeon applies independently
only to situations governed by European Union law for which the yitags down no specific rules of
non-discrimination (see, inter alia, Joined Cas€397/98 and €410/98Metallgesellschaft and Others

26.07.2016 17:7



CURIA - Dokumente http://curia.europa.eul/juris/document/document tpsiitdoclang=EN&t.

7von 13

32

33

34

35

36

37

38

39

[2001] ECR 1727, paragraphs 38 and 39; Casd43/06Hollmann [2007] ECR #8491, paragraphs
28 and 29; and Case TD5/07Lammers & Van Cleeff [2008] ECR 173, paragraph 14).

Articles 43 EC and 56 EC lay down such specific rules ordismnimination in relation to freedom of
establishment and the free movement of capital.

As regards the Treaty provisions which are applicabtéréamstances such as those in the main
proceedings, it should be noted that it is not disputed before theingfeourt that there is a
‘relationship of interdependence’, within the meaning of the ld@slaat issue, between SGI and
Recydem and between SGI and Cobelpin.

With regard to the nature of those relationships, it is apgesenthe order for reference that SGI has
a 65% holding in the capital of Recydem. According to the repbrned to at paragraph 10 above,
Cobelpin has a 34% holding in the capital of SGI. The Court does notkaiable to it information
to enable it to establish whether there are other equity links between those companies.

Such holdings are, in principle, capable of giving SGIndefinfluence’, within the meaning of the
Baars caselaw referred to at paragraphs 27 and 28 above, over the decisions and a.cfiReEydem
and of giving Cobelpin such influence over the decisions and actigit®&1. Moreover, according to
the order for reference, there are links between those companies at management leve

Consequently, since the dispute in the main proceedintgsretdely to the effect of the legislation in
guestion on the tax treatment of a company which has with the otmpanies concerned a
relationship of interdependence that is characterised by ‘deiiriiteence’ within the meaning of the
Baars caselaw, Articles 43 EC and 48 EC on freedom of establishment are applicable.

It is therefore necessary to answer the questiomisa@fsolely in the light of Articles 43 EC and 48
EC. It is appropriate to consider those questions together.

Whether thereis a restriction on the freedom of establishment

The freedom of establishment which Article 43 EC gran@ommunity nationals includes the right
for them to take up and pursue activities as self-employed peeswmhsto set up and manage
undertakings, under the same conditions as those laid down for its dnafsgby the law of the
Member State of establishment. It entails, for companiesros fiormed in accordance with the law of
a Member State and having their registered office, cerdrairastration or principal place of business
within the European Community, the right to pursue their activinethe Member State concerned
through a subsidiary, branch or agency (see, inter alia, CaBs&L/04 Keller Holding [2006] ECR
[-2107, paragraph 29, ai@élaxo Wellcome, paragraph 45).

Even though, according to their wording, the provisions of thatyTi@ncerning freedom of
establishment are directed at ensuring that foreign national€@nganies are treated in the host
Member State in the same way as nationals of that Steteatso prohibit the Member State of origin
from hindering the establishment in another Member State of onts ohiionals or of a company

incorporated under its legislation (see, inter alia, Ca264296ICI [1998] ECR 4695, paragraph 21;
Case C446/03 Marks & Spencer [2005] ECR 110837, paragraph 31; Case288/05 Columbus
Container Services [2007] ECR 110451, paragraph 33; and Case4{8/07 Papillon [2008] ECR
1-8947, paragraph 16).
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In the case of companies, their ‘registered officehempurposes of Article 48 EC serves, in the same
way as nationality in the case of individuals, as the connectiomrf with the legal system of a
Member State. Acceptance of the proposition that the Member &tastablishment may freely apply
different treatment merely by reason of the fact that thestexed office of a company is situated in
another Member State would deprive Article 43 EC of all mea(seg, to that effect, Case 270/83
Commission v France [1986] ECR 273, paragraph 18; Case38)/91 Commerzbank [1993] ECR

[-4017, paragraph 13; and Case3@3/07 Aberdeen Property Fininvest Alpha [2009] ECR +0000,
paragraph 38).

SGl, the Swedish Government and the Commission takeetehat the legislation at issue in the
main proceedings constitutes a restriction within the meaniggiapean Union law. The Belgian and
German Governments take the opposite view. They argue that, lighthef the general context, the
legislation is not such as to place at a disadvantage resm@pgaoies granting unusual or gratuitous
advantages to companies with which they have a relationship mfependence that are established in
other Member States by comparison with resident companies granting such advantdgesésident
companies which are in such a position. The system in question ndbetherefore constitute a
restriction.

In the present case, it is common ground that, undeggistation at issue in the main proceedings,
unusual or gratuitous advantages granted by a resident company to a comtpawpich it has a
relationship of interdependence are added to the former company’profits only if the recipient
company is established in another Member State. By contrastid@nt company is not taxed on such
an advantage if the advantage is granted to another resident complamyhich it has such a
relationship, provided that the advantage is used in order to de¢etime taxable income of the
recipient company.

It follows that the tax position of a company residefalgium which, like SGI, grants unusual or
gratuitous advantages to companies with which it has a relatioo$hipterdependence that are
established in other Member States is less favourable tmaouit be if it granted such advantages to
resident companies with which it has such a relationship.

Such a difference in the tax treatment of residempanies based on the place where the companies
receiving the advantages in question have their registered isffieble to constitute a restriction on
freedom of establishment within the meaning of Article 43 ECeg\ddent company could be deterred
from acquiring, creating or maintaining a subsidiary in another béenState or from acquiring or
maintaining a substantial holding in a company established inStiaé¢ because of the tax burden
imposed, in a crosborder situation, on the grant of advantages at which the legisidtissue in the
main proceedings is directed.

Moreover, that legislation is liable to have a rm@stg effect on companies established in other
Member States. Such a company could be deterred from acquiring, ceratiagntaining a subsidiary
in Belgium or from acquiring or maintaining a substantial holding icompany established in that
State because of the tax burden imposed there on the grant of theagdsaritwhich that legislation is
directed.

That conclusion cannot be invalidated by the arguments putrdobyathe Belgian and German
Governments.

The Belgian Government contends that the tax disadvantadgingef'om the application of that
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legislation does not arise from the fact that the Belgiamatdkorities add the unusual or gratuitous
advantage granted by the resident company back to that company’s ows woffrom the risk of
double taxation if the Member State in which the recipient compamgtablished does not make a
corresponding tax adjustment. In its submission, that risk ighgmianinished by the fact that it is
possible to apply Convention 90/436/EEC of 23 July 1990 on the eliminatidoufiiie taxation in
connection with the adjustment of profits of associated entesp(idd 1990 L 225, p. 10) (‘the
Arbitration Convention’).

The Belgian Government also draws attention to theHhat; in domestic situations, Articles 79 and
207 of the CIR 1992 provide that certain tax deductions are not aeaitabdsident companies which
have benefited from unusual or gratuitous advantages. Accordingly, teeeddé in tax treatment of
resident companies based on the place where recipient companiethdiavegistered office is less
significant than it might appear.

According to the German Government, the Belgian taxoaties do not impose any form of
additional taxation in crosBorder situations. Since they have no power to tax the income of a recipient
company established in another Member State, they tax the urarsgedtuitous advantage in the
hands of the resident company which granted it. That Government poirteabtex is payable on that
kind of advantage in domestic situations, not by the resident compaaly grainted the advantage but
by the recipient resident company. It is therefore doubtful whetieelegislation at issue in the main
proceedings has a restrictive effect.

First, it should be noted that, for legislation to be regarded as dimstitfreedom of establishment,
it is sufficient that it be capable of restricting the e)sxcof that freedom in a Member State by
companies established in another Member State, without there &eyngeed to establish that the
legislation in question has actually had the effect of leadorge of those companies to refrain from
acquiring, creating or maintaining a subsidiary in the first MemState (see Case-324/04 Test
Claimants in the Thin Cap Group Litigation [2007] ECR +2107, paragraph 62, and Cas@&1/050y
AA[2007] ECR 6373, paragraph 42).

As regards the arguments relating to the tax treatimea domestic situation of the income of the
resident recipient company, it is apparent, as the Advocate General obsqroed 45 of her Opinion,
that the Governments in question base their observations on a globalfuiee group of companies
and presume that it is irrelevant to which company within a group particular incoméisext

In that connection, it should be noted that the resident cgngpanting an unusual or gratuitous
advantage and the recipient company are separate legal personsf atich have their own
individual tax liability. In any event, the tax burden borne by #@pient company in a domestic
situation cannot be likened to the taxation, in a cross-bordetisituaf the company granting the
advantage in question.

Even if, in a domestic situation in which the commanancerned are, directly or indirectly, 100%
related to each other, the allocation of the tax burden betthkeen may, in some circumstances, have
no implications for the purpose of taxation, there is, in any egéhta risk of double taxation in a
crossborder situation. As the Advocate General has rightly observed at pténeand 47 of her
Opinion, in such a situation, the unusual or gratuitous advantages granteesieat company which
are added back to that company’s own profits may give rise toethpient company being taxed
thereon in the Member State in which it is established.
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As regards the possibility of applying the Arbitration Convention, it should be pointed observed
by the Advocate General at point 48 of her Opinion, that where theuthorities in question
endeavour to resolve a matter by mutual agreement, as provided Aotiddg 6 in Section 3 of the
Convention, an additional administrative and financial burden is impamsdde company which has
submitted its case to such a procedure. Moreover, a procedure aimed at resolution bygraeoeent,
followed, if necessary, by an arbitration procedure, may exteadseveral years. During that period,
the company in question must bear the burden of double taxation. Furteeitmisr apparent, in
particular in the light of the matters set out at paragraphb@9ea that the legislation at issue in the
main proceedings is applicable in certain situations falling outside the scope of thationve

It follows that legislation of a Member State suxlthat at issue in the main proceedings constitutes a
restriction on freedom of establishment within the meaning t€lar43 EC, read in conjunction with
Article 48 EC.

Whether the legislation at issue in the main proceedings can be justified

According to established cdag, a measure which is liable to hinder the freedom of esitabént
enshrined in Article 43 EC is permissible only if it pursudsegitimate objective compatible with the
Treaty and is justified by overriding reasons in the public ésteit is also necessary, in such a case,
that its application be appropriate to ensuring the attainmeheabljective thus pursued and not go
beyond what is necessary to attain it (see, inter alise G250/95Futura Participations and Snger
[1997] ECR 2471, paragraph 26; Cased2de Lasteyrie du Saillant [2004] ECR 12409, paragraph
49; Marks & Spencer, paragraph 35; anidammers & Van Cleeff, paragraph 25).

The Swedish Government and the Commission take the hagwhe legislation at issue in the main
proceedings is justified by the need to ensure a balanced @mitocdtthe power to tax between
Member States, the fear of tax avoidance and the need to calmisve practices, taken together.
However, the Commission points out that it is necessary to comply with the princglgpoftionality.
The Belgian and German Governments rely, in the alternative, on the same groundsaattjostifi

The Belgian Government states that the legislaticssag in the main proceedings seeks to combat
tax avoidance by making it possible to adjust, for taxation purpsisesations in which the companies
concerned apply conditions to their relationships which go beyond whadl Wwaué been agreed under
fully competitive conditions. At the hearing, the Belgian Governmiated that the system in question
was based on Article 9 of the model tax convention on income anchpital drawn up by the
Organisation for Economic Cooperation and Development (OECD) ancleAdt of the Arbitration
Convention, which provide for similar adjustments to profits whenstaetions between associated
companies are inconsistent with the arm’s length principle.

According to the Belgian Government, the concept of ‘advdnteigen the meaning of the
legislation at issue in the main proceedings is based on the premiggethatipient is enriched and the
person granting the advantage receives no real consideration equitcalémat advantage. The
requirement that the advantage must be ‘unusual’ is designed to taaépss which are contrary to
the normal course of events, rules or established practice oamotdgrwhat is customary, in similar
cases. The requirement that the advantage must be ‘gratuitous’ presugpatsit is granted on the
basis that it does not represent the fulfilment an obligation bmthaonsideration is provided in that
connection.

First, as regards the balanced allocation betweenbbteStates of the power to tax, it should be
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recalled that such a justification may be accepted, incpkt, where the system in question is
designed to prevent conduct capable of jeopardising the right of a M&tdierto exercise its tax
jurisdiction in relation to activities carried out in iterritory (see, inter aliaMarks & Spencer,
paragraph 46; Case-847/04Rewe Zentralfinanz [2007] ECR 12647, paragraph 48y AA, paragraph
54; andAberdeen Property Fininvest Alpha, paragraph 66).

The Court has recognised that the preservation of thatedloof the power to impose taxes between
Member States may make it necessary to apply to the ecomethiities of companies established in
one of those States only the tax rules of that State in respect of bothandfltssses (see inter al@y
AA paragraph 54, and Cased@4/06Lidl Belgium [2008] ECR 3601, paragraph 31).

To give companies the right to elect to have theirdosserofits taken into account in the Member
State in which they are established or in another Membéz &bald seriously undermine a balanced
allocation of the power to impose taxes between the MembegsStihce the tax base would be
increased in one of the States in question, and reduced inhide loy the amount of the losses or
profits transferred (see, to that effediarks & Spencer, paragraph 460y AA, paragraph 55; anddl
Belgium, paragraph 32).

In the present case, it must be held that to peesident companies to transfer their profits in the
form of unusual or gratuitous advantages to companies with which they d&aelationship of
interdependence that are established in other Member Stateswvelyindermine the balanced
allocation of the power to impose taxes between the Member States. It would bt liatdermine the
very system of the allocation of the power to impose taxes betMleenber States because, according
to the choice made by companies having relationships of interdepentenddember State of the
company granting unusual or gratuitous advantages would be forced to remsungét, in its
capacity as the State of residence of that company, tostaxcdme in favour, possibly, of the Member
State in which the recipient company has its establishment (see, to thail®ffi&at,paragraph 56).

By providing that the resident company is to be taxegspect of an unusual or gratuitous advantage
which it has granted to a company established in another Megndey, the legislation at issue in the
main proceedings permits the Belgian State to exercisevitgutisdiction in relation to activities
carried out in its territory.

Second, as regards the prevention of tax avoidance, it dhouktalled that a national measure
restricting freedom of establishment may be justified whergpecifically targets wholly artificial
arrangements designed to circumvent the legislation of the Mebtder concerned (see, to that effect,
IClI, paragraph 26Marks & Spencer, paragraph 57Cadbury Schweppes and Cadbury Schweppes
Overseas, paragraph 51; antest Claimants in the Thin Cap Group Litigation, paragraph 72).

In that context, national legislation which is not spmdly designed to exclude from the tax
advantage it confers such purely artificial arrangements — dev@donomic reality, created with the
aim of escaping the tax normally due on the profits generatedthwtias carried out on national
territory — may nevertheless be regarded as justified by the iobjef{preventing tax avoidance, taken
together with that of preserving the balanced allocation of the rptwenpose taxes between the
Member States (see, to that effédy,AA, paragraph 63).

As regards the relevance of that ground of justificatidhe light of circumstances such as those of
the main proceedings, to permit resident companies to grant unusgahtoitous advantages to
companies with which they have a relationship of interdependence that ateslesthin other Member
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States, without making provision for any corrective tax measoegsges the risk that, by means of
artificial arrangements, income transfers may be organiséanwdompanies having a relationship of
interdependence towards those established in Member States apipdylag/est rates of taxation or in
Member States in which such income is not taxed (see, to that €ffe&f, paragraph 58).

By providing that the resident company is to be taxeespect of an unusual or gratuitous advantage
which it has granted to a company established in another MeBndey, the legislation at issue in the
main proceedings is able to prevent such practices, liable¢ndmiraged by the finding of significant
disparities between the bases of assessment or rates agpied in the various Member States and
designed only to avoid the tax normally due in the Member Statich the company granting the
advantage has its seat (see, to that eff®3cAA, paragraph 59).

In the light of those two considerations, concerning thetoe®dintain the balanced allocation of the
power to tax between the Member States and to prevent tadaacei taken together, it must be held
that legislation such as that at issue in the main proceegurgses legitimate objectives which are
compatible with the Treaty and constitute overriding reason$i@énpublic interest and that it is
appropriate for ensuring the attainment of those objectives.

That being so, it remains necessary to examine wHetjislation such as that at issue in the main
proceedings goes beyond what is necessary to attain the objectives pursued, taken together.

National legislation which provides for a consideratioobgéctive and verifiable elements in order to
determine whether a transaction represents an artificexhgegment, entered into for tax reasons, is to
be regarded as not going beyond what is necessary to attain tlsdvebjeelating to the need to
maintain the balanced allocation of the power to tax betwaerMember States and to prevent tax
avoidance where, first, on each occasion on which thereuspacin that a transaction goes beyond
what the companies concerned would have agreed under fully competitigigions, the taxpayer is
given an opportunity, without being subject to undue administrative contstr provide evidence of
any commercial justification that there may have been for tthasaction (see, to that effedest
Claimants in the Thin Cap Group Litigation, paragraph 82, and order in Cas@1/05Test Claimants

in the CFC and Dividend Group Litigation [2008] ECR +2875, paragraph 84).

Second, where the consideration of such elements ledds twnclusion that the transaction in
guestion goes beyond what the companies concerned would have agreed uyndewnipktitive
conditions, the corrective tax measure must be confined to thevpett exceeds what would have
been agreed if the companies did not have a relationship of interdependence.

According to the Belgian Government, the burden of prood #set existence of an ‘unusual’ or
‘gratuitous’ advantage within the meaning of the legislation aeig&s the main proceeding rests with
the national tax authorities. It states that when those audsoapply that legislation, the taxpayer is
given an opportunity to provide evidence of any commercial justibicdahiat there may have been for
the transaction in question. The taxpayer has a month, a period which may be extendedhwithio w
establish that no unusual or gratuitous advantage is involved, having tegdel circumstances in
which the transaction was effected. If, however, those augtwpersist in their intention of issuing a
revised assessment and do not accept the taxpayer’s argumelaethean challenge the assessment
to tax before the national courts.

The Belgian Government adds that, where the legislatisaug in the main proceedings is applied,
only the unusual or gratuitous part of the advantage in question is addedobthe profits of the
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company which granted it.

In those circumstances, subject to verification to be carried out by thmgeteurt as regards the last
two points, which concern the interpretation and application tfi&elaw, it must be concluded that,
in the light of the foregoing, national legislation such as thassate in the main proceedings is
proportionate to the set of objectives pursued by it.

Accordingly, the answer to the questions referred tsAttecle 43 EC, read in conjunction with
Article 48 EC, must be interpreted as not precluding, in principtgslation of a Member State, such
as that at issue in the main proceedings, under which a reswap@any is taxed in respect of an
unusual or gratuitous advantage where the advantage has been grantamimigany established in
another Member State with which it has, directly or indiyedl relationship of interdependence,
whereas a resident company cannot be taxed on such an advantagehehmigantage has been
granted to another resident company with which it has suchatorehip. However, it is for the
national court to verify whether the legislation at issue inntlagn proceedings goes beyond what is
necessary to attain the objectives pursued by the legislation, taken together.

Costs

Since these proceedings are, for the parties to the main proceedings, dstaptiart pending before
the national court, the decision on costs is a matter for that.cCosts incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Third Chamber) hereby rules:

Article 43 EC, read in conjunction with Article 48 EC, must be interpreted as not precluding, in
principle, legislation of a Member State, such as that atssue in the main proceedings, under
which a resident company is taxed in respect of an unusual gratuitous advantage where the
advantage has been granted to a company established in another Member State withich it has,
directly or indirectly, a relationship of interdependernce, whereas a resident company cannot be
taxed on such an advantage where the advantage has been granted tothar resident company
with which it has such a relationship. However, it is forthe referring court to verify whether the
legislation at issue in the main proceedings goes beyond whatiecessary to attain the objectives
pursued by the legislation, taken together.

[Signatures]
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