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JUDGMENT OF THE COURT (Second Chamber)

25 February 2010 §

(Environment — Directive 1999/31/EC — Article 10 — Special levy on the disposal of solid waste i
landfills — Operator of a landfill subject to that levy — Operating costs of a landfiteetive
2000/35/EC — Default interest)

In Case C172/08,

REFERENCE for a preliminary ruling under Article 234 EC, frahe Commissione tributaria
provinciale di Roma (Italy), made by decision of 1 April 2008, nesiat the Court on 25 April 2008,
in the proceedings

Pontina Ambiente Srl
v
Regione Lazio,
THE COURT (Second Chamber),

composed of C. Toader, President of the Eighth Chamber, actintpefoPresident of the Second
Chamber, CW.A. Timmermans, K. Schiemann, #i&(Rapporteur) and L. Bay Larsen, Judges,

Advocate General: E. Sharpston,

Registrar: RSeres, Administrator,

having regard to the written procedure and further to the hearing on 4 June 2009,
after considering the observations submitted on behalf of:

- Pontina Ambiente Srl, by M.F. Zadotti, ragioniere, and A. Presultti, avvocato,

- the Italian Government, by I. Bruni, acting as Agassjsted by G. De Bellis, avvocato dello
Stato,

- the Commission of the European Communities, by A.uAeesl J.B. Laignelot, acting as
Agents,

after hearing the Opinion of the Advocate General at the sitting on 17 September 2009,

gives the following

Judgment
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This reference for a preliminary ruling relashte interpretation of Articles 12 EC, 14 EC, 43 EC
and 46 EC and Article 10 of Council Directive 1999/31/EC of 26 A[889 on the landfill of waste
(OJ 1999 L 182, p. 1), as amended by Regulation (EC) No 1882/2003 aiirthyge&n Parliament and
of the Council of 29 September 2003 (OJ 2003 L 284, p. 1, ‘Directive 1999&1d) Directive
2000/35/EC of the European Parliament and of the Council of 29 June 2000 on combatingriatd pa
in commercial transactions (OJ 2000 L 200, p. 35).

The reference has been made in the course of procebding®en Pontina Ambiente Srl (‘Pontina
Ambiente’) and Regione Lazio relating to two tax assessfamting that Pontina Ambiente had been
late in paying the special levy on the disposal of solid waste in landiilthé third and fourth quarters
of 2004 and imposing penalties on it, together with interest.

L egal context
European Union legidlation
Recital 29 in the preamble to Directive 1999/31 is worded as follows:

‘Whereas measures should be taken to ensure that the pricedcfargeaste disposal in a landfill
cover all the costs involved in the setting up and operation datildy, including as far as possible
the financial security or its equivalent which the site openaast provide, and the estimated cost of
closing the site including the necessary after-care’.

Article 1(1) of Directive 1999/31 provides as follows:

‘With a view to meeting the requirements of [Council] Directive 75/442/EEQ%ajuly 1975 on waste
(OJ 1975 L 194, p. 39), as amended by Commission Decision 96/350/ECMHy24996 (OJ 1996

L 135, p. 32, “Directive 75/442")], and in particular Articlesi®lad thereof, the aim of this Directive
is, by way of stringent operational and technical requirementseowaste and landfills, to provide for
measures, procedures and guidance to prevent or reduce as farible pesmtive effects on the
environment, in particular the pollution of surface water, groundysddrand air, and on the global
environment, including the greenhouse effect, as well as any ngsukk to human health, from
landfilling of waste, during the whole life-cycle of the landfill.’

According to Article 2 of Directive 1999/31.

‘For the purposes of this Directive:

()] “operator” means the natural or legal person responsible for a landfdtaordance with the
internal legislation of the Member State where the landfilbcated; this person may change
from the preparation to the after-care phase;

(n) ‘holder” means the producer of the waste or the natural or legal persoiswhpossession of
it;
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Article 10 of Directive 1999/31 provides as follows:

‘Member States shall take measures to ensure that all afats involved in the setting up and
operation of a landfill site, including as far as possible the cdledinancial security or its equivalent
referred to in Article 8(a)(iv), and the estimated castshe closure and after-care of the site for a
period of at least 30 years shall be covered by the price to be charged byréterdpethe disposal of
any type of waste in that site. Subject to the requiremer@uwoiicil Directive 90/313/EEC of 7 June
1990 on the freedom of access to information on the environment [OJL1298, p. 56], Member
States shall ensure transparency in the collection and use of any necessary cagionform

Article 3(1)(a) of Directive 75/442 is worded as follows:
‘Member States shall take appropriate measures to encourage:
(a) first, the prevention or reduction of waste production and its harmfulness ...’

Article 1 of Directive 2000/35 provides that its provisians to apply to all payments made as
remuneration for commercial transactions.

According to Article 2(1) of Directive 2000/35, ‘commaldransactions’ means ‘transactions
between undertakings or between undertakings and public authorities le&écho the delivery of
goods or the provision of services for remuneration’.

Article 3 of the Directive, entitled ‘Interest aase of late payment’, provides, inter alia, that the
Member States are to ensure that interest is payable aasleeof late payment and may be claimed by
the creditor if he has fulfilled his contractual and legal obligations; anddtasceived the amount due
on time, unless the debtor is not responsible for the delay.

National legislation

In order to promote a reduction in the amount of waste produced andbtrexy et raw materials and
energy from such waste, Article 3(24) of Law No 549 of 28 Dés#m995 on measures to rationalise
public finances (Ordinary Supplement to GURI No 302 of 29 Decerh®85, ‘Law No 549/95’)
introduced a special levy on the disposal of solid waste in landfills.

Pursuant to Article 3(25) of Law No 549/95, the event wiids rise to the levy is the depositing of
solid waste in landfills.

It is apparent from Article 3(26) of Law No 549/95 that the pdiable for the levy is the operator of
the undertaking of final storage who is under an obligation to sbursement from the authority
providing the waste to be deposited.

Article 3(27) of Law No 549/95 provides that the levy is payable to the regions.

According to Article 3(28) and (29) of Law No 549/95, theowamh to be paid is determined by
multiplying the amount of the levy by the amount of waste depositeldnidfills, expressed in
kilograms, and by a multiplication factor which takes accounh@fspecific weight and quality of the
waste as well as the conditions under which it is deposited in the landfill.

Article 3(31) of Law No 549/95 provides for a financial pgnial case of non-payment, insufficient
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payment or late payment of the levy, which could be as much as 40@8& aimount of the levy
relating to the operation carried out.

Articles 1(1) and 2(a) of Legislative Decree No 232 Gfctober 2002 transposing Directive 2000/35
on combating late payment in commercial transactions (GUR249oof 23 October 2002, p. 16) are
worded in essentially the same terms as Articles 1 and 2(1) of that Directive.

The case in the main proceedings and thereferencefor a preliminary ruling

Pontina Ambiente, whose registered office is in Rawiects and disposes of waste. In particular, it
receives, in a landfill intended for that purpose, solid wasie fvarious municipal authorities in
Regione Lazio, it stocks that waste and processes it in ardgeotiuce derivatives and compost and
also to reduce its volume.

Pursuant to Law No 549/95 and the regional implementingFamtina Ambiente is liable to pay
guarterly, to Regione Lazio, the special levy on the disposailiof waste in landfills, which must be
paid not later than the month following the end of the quarter otalendar year during which the
waste was deposited. Pontina Ambiente is obliged to seek reenfems from the municipal
authorities sending waste to landfill.

That company paid, late, the levy for the third and fourth quarters of 2004, which caused the compete
authorities of Regione Lazio to issue two tax assessmeiitnt@ctober 2006 and, at the same time,
impose on it the financial penalties laid down in Article 3(31) of Law No 549/95.

On 4 January 2007, Pontina Ambiente brought an action before the Commissionatpgbatarciale
di Roma for annulment of the measures adopted by Regione Lazio.

Pontina Ambiente challenges Law No 549/95 legislatiom ifaisas it makes the operator of the
landfill liable for the levy in question. It also challenges pleaalties imposed on it by Regione Lazio
for late payment of the levy on the ground that the municipal autlsoctiecerned were the cause of
the delay. It criticises the fact that payment of the levyoissubject to a requirement on the part of the
municipal authorities involved to pay for the services provided and there is nagmdeispenalties to
be imposed on those authorities.

The company raises, in particular, the incompatiitih European Union law of certain rules for
application of the levy at issue in regard to the determinatidhe person liable for the levy and the
system of penalties for late payment, more precisely, witiclés 12 EC, 14 EC, 43 EC, 46 EC,
Article 10 of Directive 1999/31 and the relevant provisions of Directive 2000/35.

Considering that the claims put forward by Pontina Ambiemght be well founded, the
Commissione tributaria provinciale di Roma decided as follows:

‘The court finds that Article 3(26) and (31) of Law No 549/95 ..., mteted as set out above by the
Amministrazione Finanziaria, and according to the incontestabtallwording of that provision, may
be contrary to Articles 12 [EC], 14 [EC], 43 [EC] and 4&]EArticle 10 of Directive 1999/31 and
recitals 7, 10, 16 and 19 in the preamble to Directive 2000/3%handhe issue therefore arises as to
whether such national legislation is compatible with Community ktays the pending proceedings
and any enforcement measures; refers the matter to the .Casotthat it may it may give a ruling on
the question in accordance with its specific authority’.
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Thereferencefor apreiminary ruling
Admissibility of the reference for a preliminary ruling and formulation of the questions

The Commission of the European Communities questions wltle¢heeference for a preliminary
ruling is admissible inasmuch as, on the one hand, the nationalhesurtot expressly formulated a
guestion and, on the other, the reference asks the Court to rulee acompatibility of national
legislation with European Union law.

Moreover, the Italian Government and the Commission obd@véhe order for reference contains
nothing to indicate the reason why reference is made to Articles 12 EC, 14 EC, 43 EC and 46 EC.

It is to be borne in mind, first, that although the Court dogesmatreference for a preliminary ruling,
have jurisdiction to give a ruling on the compatibility of a natianahsure with European Union law,
it does have jurisdiction to supply the national court with a rulinghe interpretation of European
Union law so as to enable that court to determine whether caropatibility exists with a view to
deciding the case before it (Case264/08 Futura Immobiliare and Others [2009] ECR #0000,
paragraph 28 and the case-law cited).

Secondly, it must be stated that, although the nationaldidumot expressly formulate a question, it
none the less provided sufficient information as regards both thersat fact and the matters of law
which characterise the main proceedings to permit the Courtderstand the purpose of the reference
and to provide the national court with an interpretation of thevaelt provisions of European Union
law which might be useful in resolving the dispute in the main proceedings.

That is the case in regard to Article 10 of Divec1999/31 and to Directive 2000/35. On the other
hand, the order for reference provides no explanation for the relevantee reference for a
preliminary ruling of Articles 12 EC, 14 EC, 43 EC and 46 EC. In particular, it doesat®hsiw those
articles could be applicable to the situation which it dessrdoed which, as the Advocate General
remarked in points 35 to 38 of her Opinion, appears to be puretpahte a single Member State and
does not contain a cross-border element.

In those circumstances, it must be held that theerefe for a preliminary ruling is admissible except
in regard to Articles 12 EC, 14 EC, 43 EC and 46 EC.

It may be deduced from the indications provided by the natoonat that the reference for a
preliminary ruling concerns the following questions:

1. Is Article 10 of Directive 1999/31 to be interpretedmesaning that it precludes a national
provision, such as that at issue in the main proceedings, whicbsntize operator of a landfill
site subject to a special levy on the disposal of solid wadendfills that has to be reimbursed
by the authority depositing the waste and which provides for finaperalties to be imposed on
that operator for late payment of the levy, without requiring the atittaepositing the waste to
reimburse the amount of the levy to the operator within a spg@éeod and, in the case of late
reimbursement, to bear all the costs created by its daldyding the amount of the financial
penalties imposed on the operator?

2. Is Directive 2000/35 to be interpreted as meaning tinas swed to the operator of a landfill site
by an authority depositing waste in the landfill, such as the sums due by veaybfirsement of
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a tax, come within the scope of that Directive and that the denStates must ensure, in
accordance with Article 3 thereof, that, in the case of late payment, interast @ phose sums?

Substance
The first question

Pursuant to Article 10 of Directive 1999/31, Member State to take measures to ensure that all of
the costs involved in the setting up and operation of a landil aie covered by the price to be
charged by the operator for the disposal of any type of waste in that site.

As the Advocate General remarked in point 49 of her OpiAiticle 10 of Directive 1999/31 does
not impose on the Member States a specific method of financingshefca landfill. Consequently, as
European Union law currently stands, there is no legislation atl@piehe basis of Article 175 EC
imposing a specific method upon the Member States for financingalsg so that the cost may, in
accordance with the choice of the Member State concerned, egetdlllye financed by means of a tax
or of a charge or in any other manner (see, by andtatya Immobiliare and Others, paragraph 48).

It follows that Article 10 of Directive 1999/31 does not preclude alde@tate from imposing a levy
on the waste deposited in a landfill which is initially paydfethe operator of the landfill and then
passed on to the holder who deposited the waste. It also dogedote the imposition of sanctions
penalising a site operator who pays the levy late, since makiwision for such sanctions, like the
designation of the person liable to such a levy, is a matter for the Member States alone

However, as may also be seen from recital 2&&b Directive, Article 10 of Directive 1999/31
requires the Member States to take measures to ensurbahatide charged for waste disposal in a
landfill covers all the costs involved in the setting up and operation of the facility.

That requirement is an expression of the ‘polluter paystiple, which implies, as the Court has
already held in regard to Directive 75/442 and Directive 2006/12/EC of the Européaméatrand of
the Council of 5 April 2006 on waste (OJ 2006 L 114, p. 9), that the cost of disposing of thenusiste
be borne by the waste holders (Cas&/Q3 Van de Walle and Others [2004] ECR #7613, paragraph
57; Case €188/07Commune de Mesguer [2008] ECR #4501, paragraph 71; arfitura Immobiliare
and Others, paragraphs 44 and 45 and the case-law cited). It forms p#ré a@bjective of Directive
1999/31 which, according to Article 1(1) thereof, is to meet ¢g@irements of Directive 75/442, and
in particular Article 3 thereof, which inter alia requitae Member States to take appropriate measures
to encourage the prevention or reduction of waste production.

The consequence, in particular, is that whatever the national rules may be govatfilhgites, they
must ensure that that all the operating costs of such a sit¢uislly borne by the holders of the waste
deposited in the landfill for disposal.

Consequently, although a Member State can introduce atewaste to be paid by the landfill
operator and reimbursed to the latter by the authorities depositing wstelamdfill, it can do so only
on condition that the fiscal provision in question is accompaniaddasures to ensure that the levy is
actually reimbursed within a short time so as not to impose excessivargpecsts on the operator on
account of late payment by those authorities, thereby undermining tHatépgbays’ principle.
Causing the operator to bear such charges would amount to chargiing tfee costs arising from the
disposal of waste which he did not generate but of which he ndisggses in the framework of his
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activities as a provider of services.

In any event, just as a levy such as that at iasiee imain proceedings, calculated on the basis of the
amount of waste deposited in the landfill, is an operating cdabtrmathe meaning of Article 10 of
Directive 1999/31, which must be included in the price to be paidet@perator of the landfill site by
the holder of the waste being deposited in the landfill, all tis¢saelating to the recovery of amounts
which the waste holder owes to the site operator on that acemehin particular, the costs resulting
from late payment of those amounts, including any costs incurreden tr avoid a financial penalty,
must be passed on in that price if the requirements of Article 10 of Directive 1999/8 barsatisfied.

The same is true of financial penalties imposed ongérator of a landfill site for late payment of
such a levy when the delay is due to late reimbursement hyaste holder of amounts due in respect
of the levy, a matter which it for the national court to ascertain.

In the light of the foregoing, the answer to the first tgpresnust be that Article 10 of Directive
1999/31 must be interpreted as meaning that it does not precludershptovision, such as that at
issue in the main proceedings, which makes the operator of alllatdfisubject to a levy to be
reimbursed by the local authority depositing the waste and whastides for financial penalties to be
imposed on that operator for late payment of the levy, on conditioththe rules are accompanied by
measures to ensure that the levy is actually reimbursednvatisihort time and that all the costs of
recovery, and in particular, the costs resulting from late paymf amounts which that authority owes
to the site operator on that account, including costs incurredder ¢ avoid any financial penalty
which might be imposed on the site operator, are passed on pmi¢eeto be paid by the authority to
that operator. It is for the national court to ascertain whether those conditions havatiséed.s

The second question

After providing in Article 1 thereof that its provisioasee to apply to all payments made as
remuneration for commercial transactions, Article 2(1) of @ive 2000/35 defines ‘commercial
transactions’ as ‘transactions between undertakings or betweenaknugstand public authorities
which lead to the delivery of goods or the provision of services for remuneration’.

Those provisions were transposed into the Italian lggtdms by Legislative Decree No 231 of 9
October 2002.

With regard, in the main proceedings in the preseaf ttaghe relationship between the operator of a
landfill site and the authority depositing waste in the landfils apparent from the information in the
order for reference that the operator provides a service to theriytnamely, disposal of the waste
deposited in the landfill, in return for which the authority plaiys a remuneration, including, pursuant
to Article 3(26) of Law No 549/95, the amount of the special levy paid by him.

It thus appears that, contrary to the Italian Goverrsnargument, the relationship between the
operator of a landfill site and the authority depositing wast#henlandfill constitutes a transaction
between an undertaking and a public authority which leads to a service being provided for reanunerat
and, consequently, a commercial transaction within the meaning of Article 2(1) ofi&r2000/35.

Therefore, the payments made by way of remuneration for swaisadiion come within the scope of
Directive 2000/35.

It follows that in a situation such as that in tte@nnproceedings, the Member States must ensure that,
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in accordance with Article 3 of the Directive, interesp&yable in the case of late payment to the
landfill site operator of the sums due in that connection by thé dmthority depositing waste in the
landfill, those sums including in an appropriate case, as w#&sdsin paragraph 38 of the present
judgment, the amount of the levy paid by the operator which mustrobuesed by the local authority
having deposited the waste in the landfill.

It follows from the foregoing that the answer to the secondiguesust be that Articles 1, 2(1) and 3
of Directive 2000/35 have to be interpreted as meaning that theasueassto the operator of a landfill
site by a local authority depositing waste in the landfill, sictiha sums due by way of reimbursement
of a tax, come within the scope of that Directive and that the Membes &tat ensure, in accordance
with to Article 3 thereof, that, in the case of late paytméhe landfill operator may charge the local
authority interest on those sums for which the local authority is liable.

Costs

Since these proceedings are, for the parties to the main proceedings, dstaptiart pending before
the national court, the decision on costs is a matter for that.cCosts incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Second Chamber) hereby rules:

1. Article 10 of Council Directive 1999/31/EC of 26 April 1999 on the landfill of waste, as
amended by Regulation No 1882/2003 of the European Parliament and of the Council of 29
September 2003 must be interpreted as meaning that it does not preclude a national
provision, such as that at issue in the main proceedings, which makes the operator of a
landfill site subject to a levy to be reimbursed by the local authority depositing the waste
and which provides for financial penalties to be imposed on that operator for late payment
of the levy, on condition that those rules are accompanied by measures to ensure that the
levy is actually reimbursed within a short time and that all the costs of recovery, and in
particular, the costs resulting from late payment of amounts which that authority owes to
the site operator on that account, including costs incurred in order to avoid any financial
penalty which might be imposed on the site operator, are passed on in the price to be paid
by the authority to that operator. It is for the national court to ascertain whether those
conditions have been satisfied

2. Articles 1, 2(1) and 3 of Directive 2000/35/EC of the European Parliament and of the
Council of 29 June 2000 on combating late payment in commercial transactions must be
inter preted as meaning the sums owed to the operator of a landfill site by a local authority
depositing waste in the landfill, such as the sums due by way of reimbursement of a levy,
come within the scope of that Directive and that the Member States must ensure, in
accordance with Article 3 thereof, that, in the case of late payment, the landfill operator
may chargethelocal authority interest on those sumsfor which thelocal authority isliable.

[Signatures]
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