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JUDGMENT OF THE COURT (Third Chamber)

15 April 2010 ¢)

(Freedom of establishment — Direct taxation — Vocational training levy — Basiddolatiag the levy

to be paid by undertakings established in the national territory — Account taken of the wage costs of

workers employed in a branch established in another Member State — Double taxation — Wikether i
possible to reduce gross liability to the levy)

In Case G96/08,

REFERENCE for a preliminary ruling under Article 234 EC frdra Pest Megyei Birésag (Hungary),
made by decision of 12 March 2007, received at the Court on 3 March 2008, in the proceedings

CIBA Speciality Chemicals Central and Eastern Europe Szolg#dtd, Tanacsado és Keresdedelmi
kft

%
Adé6- és Pénzigyi Elledrzési Hivatal (APEH) Hat6sagi Foosztaly,
THE COURT (Third Chamber),

composed of J.N. Cunha Rodrigues, President of the Second Chamberfacthe President of the
Third Chamber, A. Rosas and U. L6hmus (Rapporteur), Judges,

Advocate General: E. Sharpston,

Registrar: B. FUl6p, Administrator,

having regard to the written procedure and further to the hearing on 18 February 2009,
after considering the observations submitted on behalf of:

- CIBA Speciality Chemicals Central and Easturope Szolgaltatd, Tanacsadoé és Keresdedelmi
kft, by D. Deak, tigyvéd,

- the Hungarian Government, by J. Fazekas, M. Fehér and K. Veres, acting as Agents,

- the United Kingdom Government, by R. Hill, acting as Agent,

- the Commission of the European Communities, by R. Lyal and K. FRékéacting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 17 December 2009,

gives the following

Judgment

01.08.2016 12:1

http://curia.europa.eul/juris/document/document tpsiitdoclang=EN&t.



CURIA - Dokumente http://curia.europa.eul/juris/document/document tpsiitdoclang=EN&t.

1 This reference for a preliminary ruling concerns the interpretation of AGRIEE and 48 EC.

2 The reference has been made in the course of proceedings between CIBAySpkeialitals Central
and Eastern Europe Szolgéltatd, Tanacsado és KeresdedelmCIBAY and Add- és Pénzugyi
Ellenérzési Hivatal (APEH) Hatdsagiobsztaly (Tax and Finance Inspection Office — head office)
relating to CIBA's liability to the vocational training levy (‘VTL).

Legal context

National legislation

3 Under Article 2(1) of Law No LXXXVI of 2003 on the \&@mnal Training Levy and Support for the
Development of Training (A szakképzési hozzajarulasrol és a képpésztésének tdmogatasarol
sz016 2003. évi LXXXVI. térvény)Nlagyar K6zI6ny2003/131, ‘the 2003 Law’):

‘In view of the provisions in paragraphs 3 and 4, trading companiesewdes is situated on the
national territory ... shall be liable to pay [VTL]

4 Under Article 2(2) of the 2003 Law:

‘Legal entities which have their seat abroad but pursue comrmaaotigities in Hungary, businesses
without legal personality, associations of persons and other organisations wheseesahroad, where
they are permanently established or have a branch in Hungary, shall also be liable to gay [VTL

5 Pursuant to Article 3(1) of the 2003 Law:
‘The basis of assessment for [VTL] shall be made up of:

(a) wage costs calculated in accordance with Arii@l2) of Law C of 2000 on accounting (A
szamvitel6l sz6l6 2000. évi C. térvény) ...’

6 It is apparent from the written observations submiite@IBA and the Hungarian Government that
the fund for the employment market established in the Republic of Hungary conpairisiadicated to
vocational training, whose objective is, under Article 8(1) of the 2088, inter alia, to increase the
number of trained specialists on the basis of the requiremetite oftional economy and to develop
the professional skills of those specialists.

7 According to those observations, a taxpayer’s grosstlabilVTL to be paid to that part of the fund
can be reduced:

- by organising practical training pursuant to Article 4 of the 2003 Law,

- by entering into a training contract for the benefitsoémployees, up to a maximum of 33% of
its gross liability, and

- by offering development grants to a higher education institution or vocatenailg institution,
up to a maximum of 75% of its gross liability.

The dispute in the main proceedings and the question referred
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8 CIBA is an undertaking which has its seat in Hungad/which is liable to pay VTL. It has a branch
in the Czech Republic, where it pays taxes and social secuontyibutions in respect of those workers
employed in that branch, including contributions relating to public policgnoployment, as laid down
in Czech domestic law.

9 During arex post factaeview of the years 2003 and 2004, the Hungarian tax authorities found tha
CIBA owed tax. Hearing an appeal against that decision, theatefein the main proceedings upheld
that tax debt, including, inter alia, liability to VTL unpaid by CIBA.

10  Before the referring court, CIBA argued that the Hasisalculating liability to VTL is not consistent
with Article 43 EC, in that it includes, for an undertaking evhihas its seat in Hungary, the
undertaking’s wage costs including those relating to branches dstablmitside Hungary. CIBA
claimed that, consequently, it is subject to a dual obligatigrayosuch a contribution in respect of its
workers employed in the Czech Republic. Furthermore, as regards those wodamsoitbenefit from
the advantages which accrue from vocational training organised byuthgarian national market
employment services and it is precluded from organising pradtig@ing, entering into training
contracts or offering development grants.

11  The referring court points out that VTL does not come nwitie scope of the convention between the
Republic of Hungary and the Czech Republic, signed at Prague onuaty4993, to prevent double
taxation and tax avoidance in the field of income and capitas tawth the result that it is necessary to
find out whether the 2003 Law contains a restriction on exercistieglom of establishment, in that a
company with its seat in Hungary is obliged to pay VTL evenratie employs workers outside
Hungary.

12  Inthose circumstances, the Pest Megyei Birésag decided to stadprgseand to refer the following
guestion to the Court for a preliminary ruling:

‘Can the principle of freedom of establishment under Articles @3aBd 48 EC be interpreted as
precluding a legal rule under which a company established in Hungastpay [VTL] if it employs
workers in a branch abroad and meets its tax and social security obligations with regehdworkers
in the State where the branch is situated?’

The jurisdiction of the Court

13 The dispute in the main proceedings concerns the tax3@a8sand 2004 for CIBA, whereas the
Republic of Hungary acceded to the European Union only on 1 May 2004.

14  The Court has jurisdiction to interpret the provisions cER&reaty only as regards their application
in a new Member State with effect from the date of thate%t accession to the European Union (see,

to that effect, Case-G02/04Ynos[2006] ECR +371, paragraph 36, and Cases6@/06 Telefénica O2
Czech Republif2007] ECR +4887, paragraph 23).

15  As the facts in the main proceedings occurred iraftartthat date, the Court has jurisdiction to reply
to the question referred.

The question referred for a preliminary ruling
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By its question, the referring court asks, in essemicether Articles 43 EC and 48 EC preclude
Member State legislation under which an undertaking which has its1dbat State is obliged to pay a
levy such as VTL, the amount of which is calculated on theshasits wage costs, including those
wage costs incurred at a branch of that undertaking establistatbiher Member State in which it
also pays tax and social security contributions in respect of the workers employed inrttiat bra

According to settled catmw, freedom of establishment, which Article 43 EC granfgléonber State
nationals and which includes the right for them to take up and pactiwties as self-employed
persons and to set up and manage undertakings, under the conditions laid down for itsooais bt
the law of the Member State where such establishment idexffeentails, in accordance with Article
48 EC, for companies or firms formed in accordance with theofaa Member State and having their
registered office, central administration or principal placéusiness within the European Union, the
right to exercise their activity in the Member State conaktheough a subsidiary, branch or agency
(see, inter alia, Case-@6/03Marks & Spencef2005] ECR 10837, paragraph 30; Case3Z4/04
Test Claimants in Class IV of the ACT Group Litigaja@06] ECR 111673, paragraph 42; and Case
C-314/08Filipiak [2009] ECR 0000, paragraph 59).

Even though, according to their wording, the provisions concen@adoin of establishment are
aimed at ensuring that foreign nationals are treated in thieMw@sber State in the same way as
nationals of that State, they also prohibit the State of origin from Inggdire establishment in another
Member State of one of its nationals or of a company incorporated usdegislation (see Case
C-298/05 Columbus Container ServiceR007] ECR 110451, paragraph 33; Case-167/07
Krankenheim Ruhesitz am Wanns&zniorenheimstaf2008] ECR 8061, paragraph 29; ardlipiak,
paragraph 60).

It is also settled case-law that all measures which prrahipiede or render less attractive the exercise
of that freedom must be regarded as constituting restrictionfieofrdedom of establishment (see
Columbus Container Servigesparagraph 34, andKrankenheim Ruhesitz am Wannsee-
Seniorenheimstatparagraph 30).

CIBA takes the view that the national legislation canegrVTL is likely to deter an undertaking
which has its seat in Hungary from setting up a place of bissinemother Member State. According
to CIBA, the obligation to pay VTL — calculated on the ba$ighe wage costs of such an undertaking,
including those wage costs in respect of the workers employedtipl#te of business — leads to a
dual obligation in so far as the Member State in which tretepbf business is established imposes a
similar charge in respect of those workers. In the preseat C4BA is liable to pay such a charge in
terms of contributions relating to public policy on employment in @zech Republic, for those
workers employed in its branch established in that Member State.

CIBA also claims that the VTL is not a tax, siitds paid into a part of a public fund dedicated to
vocational training which is distinct from the State’s budget #detis a direct link between the
contributions made and the payments from that fund to vocational trainstgutions and/or
educational institutions under the national law.

In that regard, it is apparent from the order for eefsx and the observations submitted to the Court
that VTL is a charge which is imposed on those companies coniiinig Whe scope of the 2003 Law,
as set out in Article 2(1) and (2) of that law, and is catedl, pursuant to Article 3 of that law, with
regard to the wage costs of those companies. The VTL paymenitogn part of the Hungarian fund
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for the employment market, offering, as CIBA points out, grants tatwoal training institutions in
Hungary.

23 Neither the fact that VTL is calculated on thedaéithe wage costs of the companies liable to that
levy and not on their turnover or profits, nor the fact that it id gdaectly to a fund distinct from the
State’s central budget and rifignced for a particular use, is, of itself, such as tolpdecthat levy
from coming within the field of direct taxation.

24 Moreover, as the Advocate General states in point 21rdDgieion, it does not seem that those
companies receive any form of benefits directly in considerébiothe VTL paid. In that regard, the
Hungarian Government contends, in its observations, that VTL is leayavhich is contributory in
nature granting to the workers an individual right to participat@aational training. It is for the State
to decide in what way the amount paid should be allocated t@waphe level of vocational training
on the Hungarian employment market. It is however for the referring court to verify theg@ass

25 It should be observed that, assuming that VTL comeswtithifield of direct taxation and assuming
that CIBA's liability to pay, on the one hand, VTL on the badia calculation which takes account of
the wage costs in respect of its branch in the Czech Republioratitk other, contributions relating to
that Member State’s public policy on employment in respect owthr&ers employed in that branch
may be considered to be double taxation, such a fiscal disadvantagefresuttse exercise in parallel

by two Member States of their fiscal sovereignty (seeh&b ¢ffect, Case 613/04Kerckhaert and
Morres[2006] ECR $10967, paragraph 20, and Cas&108Block[2009] ECR 1883, paragraph 28).

26  Inthat regard, double taxation conventions are designed to eliminate or mitigatative reéfects on
the functioning of the internal market resulting from the coexistehoational tax systems referred to
in the preceding paragrapkdrckhaert and Morresparagraph 21, arBlock paragraph 29).

27 European Union law, in the current state of its developara in a situation such as that at issue in
the main proceedings, does not lay down any general criteria fattthmition of areas of competence
between the Member States in relation to the elimination of double taxation withiartsge&n Union.
Consequently, apart from Council Directive 90/435/EEC of 23 July 199Gie@rcdmmon system of
taxation applicable in the case of parent companies and subsidiéritfferent Member States (OJ
1990 L 225, p. 6), the Convention of 23 July 1990 on the elimination of daxa&adn in connection
with the adjustment of profits of associated enterprises (OJ LZHb, p. 10) and Council Directive
2003/48/EC of 3 June 2003 on taxation of savings income in the form afshpayments (OJ 2003 L
157, p. 38), no uniform or harmonisation measure designed to eliminate double taxaagnybabeen
adopted at European Union law leviée(ckhaert and Morresparagraph 22, ariBlock paragraph 30).

28 It follows from this that, in the current state of deeelopment of European Union law, the Member
States enjoy a certain autonomy in this area provided they comipl\European Union law, and are
not obliged therefore to adapt their own tax systems to thediiffeystems of taxation of the other
Member States in order, inter alia, to eliminate the dowtxation arising from the exercise in parallel
by those States of their fiscal sovereignty (see, to thatte@olumbus Container Serviggsaragraph
51, andBlock paragraph 31).

29 Therefore, the double taxation alleged by CIBA, assuihiegists, does not alone constitute a
restriction prohibited by the Treaty (see, to that eff€ztse C194/06 Orange European Smallcap
Fund[2008] ECR 3747, paragraph 42, and Casd £3/08Damseau)2009] ECR 0000, paragraph
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27).

30  The Commission of the European Communities contends, howeterTL is a special tax, imposed
in the interest of employees, which may be treated in thee s@ay as the employers’ contributions
which were the subjeanatter in the main proceedings in Joined Case36@W96 and €376/96
Arblade and Otherfl999] ECR 8453.

31 In paragraph 50 of the judgment in that case, the Courttheti national rules which require an
employer, as a provider of services within the meaning of the Treaty, to péyyens’ contributions to
the host Member State’s fund, in addition to those which he has apaatito the fund of the Member
State in which he is established, constitute a restrictiofte®ulom to provide services, since such an
obligation gives rise to additional expenses and administrativecambmic burdens for undertakings
established in another Member State, with the result thatusudertakings are not on an equal footing,
from the standpoint of competition, with employers established in the hosbé&feState, and may thus
be deterred from providing services there.

32 Unlike those contributions, which had to be paid for eacbnsled worker for the purposes of his
social security (sedrblade and Othersparagraphs 48, 49 and 80), VTL does not seem, as was
indicated in paragraphs 22 and 24 of this judgment, to be paid mntestakings liable to it for the
purposes of granting a direct benefit to those undertakings, and egesoléo their employees, but is
paid into a State fund which offers grants to vocational traimsgtutions in Hungary. VTL cannot
therefore, subject to the verification by the referring coefgrred to in paragraph 24, be treated in the
same way as the contributions which were at isségbfade and Others

33 CIBA and the Commission also point to two aspectlenfegislation on VTL which, according to
them, hinder the freedom of establishment irrespective of whether there is doutbs taxa

34  First, the obligation to pay that levy relates totde@ wage costs of an undertaking which has its seat
in Hungary but which has places of business outside that Member &tthbugh only the workers
employed in that home Member State can benefit from the trdimagced by the Hungarian fund for
the employment market.

35  Second, an undertaking which has its seat in Hungaryhieht tvas places of business outside of that
Member State, is obliged to pay VTL for employees in respieathom the possibilities laid down by
national law to reduce gross liability to VTL are not available.

36  Even though the referring court does not raise a specific question in reldtioset two aspects of the
national legislation at issue in the main proceedings, it israpp&rom the order for reference, as is
indicated in paragraph 11 of this judgment, that the referring court questions whethtdigagon of a
company with its seat in Hungary to pay VTL relating towage costs of a branch of that company
situated in another Member State is consistent with the freedostatilishment. Since the two aspects
referred to seem relevant in that context, it is necedsapxamine them in order to give a useful
answer to the referring court.

37 As regards the argument that the workers employed inzéngh@Republic cannot benefit from the
training financed by the Hungarian fund for the employment markehugt be recalled that the
Member State in which the seat of the undertaking is located enjoiis, ébsence of a double taxation

convention, the right to tax that undertaking overall (see, to ffeteCase €279/93 Schumacker
[1995] ECR 225, paragraph 32, and CaselT4/06Lidl Belgium[2008] ECR 3601, paragraph 33).
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38 The possible lack of opportunity, for CIBA's workers employetienGzech Republic, to benefit from
that training is merely the consequence of the taxation and spgualiveys which the Republic of
Hungary enjoys, taking account of the fact that, according to the fadeeference, VTL does not
come within the scope of the convention referred to in paragraph 15 giidigment. Therefore, such a
factor cannot constitute, in itself, a restriction contrary to the freedom ofisstabht.

39 In relation to the possibilities for a company comiitpin the scope of the 2003 Law to reduce its
gross liability to VTL, it is apparent from the observations BAand the Hungarian Government, as
was indicated in paragraph 7 of this judgment, that such a commanyto that end, organise practical
training, enter into a training contract for the benefit of mpkyees or offer development grants to a
higher education institution or vocational training institution.

40 In so far as such a company has taken such steggeittive of its obligation to pay VTL, which
might be the case, in particular, as regards the organisatitaimihg for its own employees, the
possibility of offsetting the cost of those steps against grossitifato VTL must be held to be an
advantage.

41 However, CIBAs observations indicate that the abovementipossibilities for reducing gross
liability to VTL are defined under Hungarian national law. Ae thearing, both CIBA and the
Hungarian Government claimed that the training thus organised akkesplace in Hungary. According
to CIBA, although the staff employed in the Czech Republic braseh not precluded from
participating in that training, such participation would involve add#l costs linked to, inter alia,
travel expenses and would be pointless in the light of the differencesdmethe Hungarian and Czech
training systems.

42  ltis for the referring court to verify the specific features of themsystferred to in the foregoing three
paragraphs and their practical effects. Subject to that cetrdn, it seems that the possibilities under
Hungarian law for a company, such as the applicant in the main proceedings, to reduce itbgityss |
to VTL are not available in practice with regard to a @la€ business situated in another Member
State.

43 In that event, a company which has its seat in Hugayas a place of business in another Member
State is, as regards the advantage identified in paragraph this gidgment, in a less favourable
position than a company which restricts its activity to Hurgmaterritory alone (see, by analodgydll
Belgium paragraph 25, arfélipiak, paragraph 67).

44  Thus, the difficulty in practice for a company which has its seaingaty of relying, with regard to a
place of business situated in another Member State, on the preaided for in Hungarian legislation
to reduce its gross liability to VTL can, in so far assiconfirmed by the referring court, deter that
company from taking advantage of the freedom of establishment undede##B8 EC and 48 EC and
amounts to a restriction of that freedom (see, by anakolgyiak, paragraph 71 and catsew cited).

45 According to the cadaw of the Court, a measure restricting one of the fundamemeddms
guaranteed by the Treaty may be accepted only if it is ity overriding reasons in the public
interest. Even if that were so, application of that measuraéldwstill have to be such as to ensure
achievement of the aim pursued and not go beyond what is necesstugt jourpose (see, inter alia,
Case C527/06Renneberd2008] ECR 7735, paragraph 81).

46 No possible justification has been advanced by the Hungaonaernment or envisaged by the
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referring court.

a7 In any event, a restriction such as that identifigzhragraph 44 of this judgment cannot be justified
by the need to preserve the coherence of a system such as lthey8t&m at issue in the main
proceedings. For an argument based on such a justification teeslu¢he Court requires that a direct
link be established between the advantage concerned and the offsetting of thagadwaatparticular
tax levy, with the direct nature of that link falling to beamined in the light of the objective pursued
by the rules in question (see, to that effect, CasBB2ZJ08 Glaxo Wellcomg2009] ECR 0000,
paragraph 78 and casaw cited). In the main proceedings, the fact that, for a cagnpéth its seat in
Hungary, all of the staff belonging to a place of business siturat@aother Member State is taken into
account does not seem to be offset by any opportunity, in practidbat company of benefiting from
the means provided for in Hungarian legislation to reduce grdsktyido VTL with regard to training
costs incurred in such a place of business.

48 In addition, it is apparent from Article 8(1) of the 20@8vLand the observations of the Hungarian
Government that the VTL system is intended to improve the levetaofing of workers in the
Hungarian employment market. In that regard, an offsetting otakés of training paid outside of
Hungary against gross liability to VTL could, admittedly, bring abauteduction in the revenue
intended for the attainment of that objective. However, such adeyasion is purely economic and
cannot, therefore, according to settled case-law, constitutverriding reason in the public interest
(see, to that effect, Case436/00X and Y[2002] ECR 10829, paragraph 50, alaxo Wellcomg
paragraph 82).

49 In the light of the foregoing considerations, the answiretguestion referred is that Articles 43 EC
and 48 EC preclude Member State legislation under which an ukidgrtavhich has its seat in that
State, is obliged to pay a levy such as VTL, the amount ofhwkicalculated on the basis of its wage
costs including those wage costs incurred at a branch of that migristablished in another
Member State, if, in practice, such an undertaking is predentgh regard to that branch, from
benefiting from the opportunities provided for in that legislationediucing that levy or from having
access to those opportunities.

Costs

50 Since these proceedings are, for the parties to the main proceedings, dstaptiornt pending before
the national court, the decision on costs is a matter for that.cCosts incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Third Chamber) hereby rules:

Articles 43 EC and 48 EC preclude Member State legislationnder which an undertaking, which
has its seat in that State, is obliged to pay a levy such #® vocational training levy, the amount
of which is calculated on the basis of its wage costs inclag those wage costs incurred at a
branch of that undertaking established in another Member &te, if, in practice, such an
undertaking is prevented, with regard to that branch, from benefiting from the opportunities
provided for in that legislation of reducing that levy or from having access to thosepportunities.

[Signatures]
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* Language of the case: Hungarian.
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