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JUDGMENT OF THE COURT (Second Chamber)

22 April 2010 )

(Free movement of capital — Articles 56 EC and 58 EC — Gift tax — Land on which a building has been
constructed — Allowance to be set against the taxable value — Different treatmesidents and
non-residents)

In Case G510/08,

REFERENCE for a preliminary ruling under Article 234 EC frohe tFinanzgericht Disseldorf
(Germany), made by decision of 14 November 2008, received at the @@oRd November 2008, in
the proceedings

Vera Mattner

Finanzamt Velbert,
THE COURT (Second Chamber),

composed of J.N. Cunha Rodrigues, President of the Chamber, P. Lindbsa#s, U. Lohmus and A.
O Caoimh (Rapporteur), Judges,

Advocate General: P. Mengozzi,

Registrar: B. FUlop, Administrator,

having regard to the written procedure and further to the hearing on 11 February 2010,

after considering the observations submitted on behalf of:

- Finanzamt Velbert, by-B. Rilinger and G. Kéhler, acting as Agents,

- the German Government, by M. Lumma and C. Blaschke, acting as Agents,

- the Commission of the European Communities, by R. Lyal and W. Mélls, acting as Agents,
having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following

Judgment

This reference for a preliminary ruling concerns the interpretation of Ar&8l&C, 43 EC, 56 EC and
58 EC relating to freedom of movement for workers, freedom abkstiment and free movement of
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capital.

The reference was made in the course of proceedingsebeMs Mattner and Finanzamt Velbert
(Velbert Tax Office, ‘the Finanzamt’) (Germany) concerning ¢hkulation of the gift tax due on the
gift of a piece of land in Germany on which a house had been built.

L egal context

European Union law

Under Article 1 of Council Directive 88/361/EEC of 24 Ju@88 for the implementation of Article
67 of the Treaty (article repealed by the Treaty of Amsterdam) (OJ 1988 L 178, p. 5):

1. Without prejudice to the following provisions, Member $tagball abolish restrictions on

movements of capital taking place between persons resident ibhél&tates. To facilitate application

of this Directive, capital movements shall be classifieddoordance with the Nomenclature in Annex
l.

2. Transfers in respect of capital movements shall lole i the same exchange rate conditions as
those governing payments relating to current transactions.’

The capital movements listed in Annex | to DivecB88/361 include, under heading Xl, personal
capital movements, among which are gifts and endowments.

National legislation

The Law on inheritance and gift tax (Erbschaftstawsi Schenkungssteuergesetz), in the version
published on 27 February 1997 (BGBI. 1997 |, p. 378), as last amended by the Law of 10 Zui@ber
(BGBI. 2007 1, p. 2332), which was applicable at the material time, (‘the ErbStG’) prasdeows:

‘Paragraph 1Taxable events

(1) Inheritance tax (gift tax) shall apply to
1. acquisitions on death;

2.  giftsinter vivos

3.

(2) Unless provided otherwise, the provisions of the presengdaerning acquisitions on death
shall apply also to gifts ...

Paragraph 2Personal liability to tax
(1) Liability to tax arises

1. in the cases referred to in Paragraph 1(1), poitds3] where the deceased at the date of his
death, the donor at the date of making the gift or the acquirer at the date brihehiax arises ...
is a resident, in relation to the entirety of the assets.
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Persons regarded as residents are

€) natural persons having a permanent residence or theiuahatgisidence within the
country,

(b) German nationals who have resided abroad continuously faranetthan five years and
do not have a permanent residence within the country.

3. in all other cases, in relation to an acquisitubich consists of assets within the country within
the meaning of Paragraph 121 of the Law on valuation [(Bewertungsgesetz, “the BewG")].

Paragraph 14Taking into account of previous acquisitions

Multiple acquisitions of assets from the same person withigdars are aggregated in such a way that
the earlier acquisitions are added to the latest acquisition ae#rkar value. From the tax for the total
amount there is deducted the tax which would have been chargealilee f@arlier acquisitions
according to the personal circumstances of the acquirer and on the basis of thengraviirce at the
time of the latest acquisition. In lieu of the tax in accoogawith the second sentence, the tax actually
payable for the earlier acquisitions included in the calculation is to be deductesl gifaater. ...

Paragraph 15Tax classes

(1) According to the personal relationship between the a&rqaird the deceased or donor, the
following three tax classes are distinguished:

Tax class I:
1.

2. children and step-children ...

Paragraph 16Allowances

(1) Exempt from tax, in the cases provided for in Paragraph 2(1), point 1, are acquisitions
1.

2. by children within the meaning of tax class |, point 2, ... in the amount of EUR 205 000;

(2) In lieu of the tax-free amount under subparagraph (iheirtases provided for in Paragraph
2(1), point 3, a tax-free amount of EUR 1 100 applies.

Paragraph 19Tax rates
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(1) Inheritance tax is charged according to the following percentages:

Value of the taxable Percentage in tax class
acquisition not
exceeding EUR ... ...

52 000 7 ... ..

256 000 11 ... ...

Paragraph 121 of the BewG, in the version of 1 February 1991 (BGBI. 1991 |, p. 230)aeetaled
by the Law of 13 December 2006 (BGBI. 2006 I, p. 2378), headed WAsstin the country’,
provides:

‘Assets within the country comprise:

2. immovable property within the country;

The main proceedings and the question referred for a preliminary ruling

By a notarised act of 23 May 2007, Ms Mattner, an@e national who has lived in the Netherlands
for more than 35 years, acquired by gift from her mother, watssa German national and has lived
in the Netherlands for more than 50 years, a piece of land ochwvehihouse had been built, in
Dusseldorf (Germany), worth EUR 255 000.

By a tax notice dated 24 January 2008, the Finanzaimmiecl gift tax in the amount of EUR 27 929
from Ms Mattner in respect of the gift she had received. Tipate was obtained by deducting an
allowance of EUR 1 100 from the value of the land and applyingeaofelt1% to the resulting taxable
value.

By decision of 23 May 2008, the Finanzamt dismissed Ms Mattner’s objection to the tax notice.

Ms Mattner brought proceedings in the Finanzgericht Dussékioaihce Court, Disseldorf), seeking
to obtain the benefit of the EUR 205 000 allowance applicable t®tgifchildren where the donor or
the donee is resident in the national territory at the date of the gift.

The referring court considers that Paragraph 16(2) of B&&restricts the free movement of capital
within the meaning of Article 56(1) EC, in that the amount of tlmvance in question depends on the
place of residence of the donor or the donee. Thus in the case pendiegtbaf court, if Ms Mattner
or her mother were resident in Germany, Ms Mattner would hase &lele to claim the allowance of
EUR 205 000 provided for in Paragraph 16(1)(2) of the ErbStG, asilt of which the taxable value
would have been limited to only EUR 50 000 and the tax due wowdew of the 7% rate applicable
under Paragraph 19(1) of the ErbStG, have been EUR 3 500 instead of EUR 27 929.
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The referring court is not convinced that that resinabin the free movement of capital is justified,
since in its view the situation of a person with unlimitex ltability in Germany to whom land in
Germany has been transferred without payment and that of a pethoimited tax liability in that
State to whom a similar transfer has been made are objectively comparable.

The referring court observes that the Bundesfinanzhof (Fédeaace Court) has admittedly, in a
judgment of 21 September 2005, held that in principle the differente®doe taxpayers who have
unlimited liability to inheritance tax and those who have kahitiability to that tax are so significant
that the national legislature is not obliged to treat those agses of taxpayers in the same way when
granting them personal allowances. While the former are subject to inheritaocetkee entirety of the
assets transferred, the tax liability of the latter extemilg to ‘assets within the country’ as defined in
Paragraph 121 of the BewG. The taxable value to which the allewsiha be applied therefore differs
considerably, as a general rule, depending on whether liability to tax is unlimited edlimit

However, the referring court is uncertain whether sankiderations can apply in the case of gift tax,
since in that case only the assets gifted are subject,tartd the taxable value is therefore no different
whether the taxpayer has unlimited or limited tax liabilityalso considers that the different treatment
of taxpayers according to whether they have unlimited or liméediability does not appear capable
of being justified by an overriding reason in the general interest.

The referring court is also uncertain whether Pgohgi®(2) of the ErbStG is compatible with
Articles 39 EC and 43 EC, in that the consequences of thedastation concerning gifts are among
the considerations which a national of a Member State may nak@dccount when deciding to make
use of his freedom of movement in accordance with the EC Treaty.

In those circumstances, the Finanzgericht Disseldodedkto stay the proceedings and refer the
following question to the Court for a preliminary ruling:

‘Are Articles 39 EC and 43 EC and Article 56 EC in conjumttwith Article 58 EC to be interpreted
as precluding a national provision of a Member State on the charfigidt tax which, where land
within the country is acquired by a noesident person, provides for an allowance of only EUR 1 100

for the nonresident acquirer, whereas on the gifting of the same lantlcavaace of EUR 205 000
would be granted if the donor or the acquirer were resident in €melddr State in question at the time
of the gift?’

Consideration of the question referred

By its question the referring court asks essentidigther Articles 39 EC, 43 EC, 56 EC and 58 EC
must be interpreted as precluding legislation of a Member,Statdh as that at issue in the main
proceedings, which provides that, for the calculation of gift tax,atlevance to be set against the
taxable value in the case of a gift of immovable property inSkete is smaller where the donor and
the donee are resident in another Member State on the dategift then the deduction which would
have applied if at least one of them had been resident in the former Member State de.that da

According to settled case-law, Article 56(1) E¥%ldown a general prohibition on restrictions on the
movement of capital between Member States (Casel/Q7 Eckelkamp and Other§2008] ECR
1-6845, paragraph 37; Case-43/07 ArensSikken[2008] ECR 16887, paragraph 28; and Case
C-67/08Block[2009] ECR +883, paragraph 18).
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19 In the absence of a definition in the Treaty of ‘moweroé capital’ for the purposes of Article 56(1)
EC, the Court has previously recognised the nomenclature which fomnex | to Directive 88/361 as
having indicative value, even though that directive was adopted on the bAsigles 69 and 70(1) of
the EEC Treaty (later Articles 69 and 70(1) of the EC Vreatticles repealed by the Treaty of
Amsterdam), it being understood that, in accordance with thedunttion to that annex, the list it
contains is not exhaustive (see, inter alia, Casel&03van Hilten-van der Heijderj2006] ECR
1-1957, paragraph 3Eckelkamp and Otherparagraph 38Arens-Sikkenparagraph 29; anBlock
paragraph 19). Gifts and endowments appear under heading Xl, ‘Pecapital movements’, of
Annex | to Directive 88/361 (Case &18/07Perschg2009] ECR +359, paragraph 24).

20  Like the tax charged on inheritances, which constbeitransfer to one or more persons of assets left
by a deceased person and likewise fall under that heading of Artogke directive (see, inter alia,
Case G256/06Jager[2008] ECR 1123, paragraph 2%ckelkamp and Otherparagraph 39Arens-
Sikken paragraph 30Block paragraph 20; and Case35/08 Busley and Cibrian Fernandg2009]
ECR I-0000, paragraph 18), the tax treatment of gifts, whether they fésseofimoney, immovable
property or movable property, therefore comes under the Treaty provisidhe movement of capital,
except where their constituent elements are confined withingtesMember State (see, to that effect,
Persche paragraph 27).

21 A situation in which a person resident in the Nedhed makes a gift to another person also resident
in the Netherlands of land in Germany cannot be regarded as a purely domestic situation.

22 Consequently, the gift at issue in the main proceedingstatassa transaction which is a movement
of capital within the meaning of Article 56(1) EC.

23 In those circumstances, since there is nothing in thex ¢éor reference which could connect the
dispute in the main proceedings with freedom of movement for wookdreedom of establishment,
there is no need to consider whether Articles 39 EC and 48ppy (see, to that effedBusley and
Cibrian Fernandezparagraph 19).

24 It must therefore be examined, first, whether, as s@ahfift Ms Mattner in the main proceedings and
the Commission of the European Communities in its written obsengabefore the Court, national
legislation such as that at issue in the main proceedings tobesta restriction on the movement of
capital.

25 It follows from the Court’s case-law on inheritance tladional provisions which determine the value
of immovable property for the purposes of calculating the amount giatgable when it is acquired as
a gift not only may be capable of discouraging the purchase of immopaigerty in the Member
State concerned but may also have the effect of reducing theofadugift by a resident of a Member
State other than that in which the property is located (®edhat effect,Jager, paragraph 30;
Eckelkamp and Otherparagraph 43; andlrens-Sikkenparagraph 36).

26 In the case of gifts, it follows from that case-that the measures prohibited by Article 56(1) EC as
being restrictions on the movement of capital include those whasa effto reduce the value of a gift
by a resident of a Member State other than that in which ty@epy concerned is located and which
taxes the qift of that property (see, by analoggn Hilten-van der Heijdenparagraph 44Jager,
paragraph 31Eckelkamp and Otherparagraph 44Arens-Sikkenparagraph 37; an8lock paragraph
24).
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In the present case, national provisions such as thosaeinghe main proceedings, in so far as they
provide that a gift of immovable property located in the FederpuBl& of Germany qualifies for a
smaller allowance against the taxable value where the donor addrtbe reside in another Member
State than would apply if one of them were resident in Getaratory, with the result that gifts in the
first category are subject to gift tax that is higher thantdikgpayable on the second category of gifts,
have the effect of restricting the movement of capital by redutiegralue of a gift which includes
such property (see, by analoggkelkamp and Otherparagraph 45).

Where those provisions make the application of an allowagamst the taxable value of the
immovable property concerned dependent on the place of residence of thenditioe donee on the
date of the gift, the greater tax burden on the gift between statergs constitutes a restriction on the
free movement of capital (see, by analdggkelkamp and Otherparagraph 46).

Next, it must be examined whether the restrictiorherfree movement of capital that has thus been
found to exist may be justified in the light of the provisions of the Treaty.

The Finanzamt and the German Government submit essentiallygifiditcan a non-resident donor to
a non-resident donee and a gift involving a resident, whether as donor @, @oeeobjectively
different situations. While in the former case the donee is &uinjegGermany to limited tax liability
relating solely to the assets in Germany, in the latse he is subject in that State to unlimited tax
liability relating to the entirety of the assets trangdyregardless of where the property is located. In
accordance with Case-Z79/93Schumackef1995] ECR 1225, different treatment of that kind does
not constitute discrimination for the purposes of Articles 56 EC58nHC, since it is in principle for
the Member State in whose territory an unlimited tax obbgatrises to assess all the personal
characteristics of the taxpayer.

In this respect, it should be recalled that, undecl&rb8(1)(a) EC, Article 56 ‘shall be without
prejudice to the rights of Member States ... to apply the relgwaisions of their tax law which
distinguish between taxpayers who are not in the same situatiomegard to their place of residence
or with regard to the place where their capital is invested'.

In so far as that provision of Article 58 EC deaogation from the fundamental principle of the free
movement of capital, it must be interpreted strictly. It carthetefore be interpreted as meaning that
all tax legislation which draws a distinction between taxpagerthe basis of their place of residence
or the Member State in which they invest their capital israatically compatible with the Treaty (see
Jager, paragraph 4@Eckelkamp and Otherparagraph 57; antirens-Sikkenparagraph 51).

The derogation in Article 58(1)(a) EC is itself tinli by Article 58(3) EC, which provides that the
national provisions referred to in paragraph 1 of that artgtialf not constitute a means of arbitrary
discrimination or a disguised restriction on the free movemengapital and payments as defined in
Article 56'.

A distinction must therefore be drawn between the undrpetiment permitted under Article
58(1)(a) EC and the arbitrary discrimination prohibited under l&rt&3(3) EC. According to the
case-law, in order for national tax legislation such asateisue in the main proceedings — which, for
the purposes of calculating gift tax, distinguishes as to the amotin¢ @filowance applicable to the
taxable value of immovable property located in the Member Steteecned according to whether the
donor or the donee resides in that State or they both reside in avietinder State — to be regarded as
compatible with the Treaty provisions on the free movement of capital, feeedide in treatment must
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concern situations which are not objectively comparable or beigasbly overriding reasons in the
general interest. In order to be justified, moreover, the diffeg in treatment between those two
categories of gifts must not go beyond what is necessary in ardattain the objective of the
legislation in question (see Case3C9/02Manninen[2004] ECR +7477, paragraph 2%ckelkamp
and Othersparagraphs 58 and 59; afitens-Sikkenparagraphs 52 and 53).

Contrary to the submissions of the Finanzamt and the aBeGovernment, that difference in
treatment cannot be justified on the ground that it relates to situations which ateelgjedferent.

According to the case-file submitted to the Court, the amount of the tax on gifts of imnpoepblty

in Germany is calculated pursuant to the ErbStG on the basisobtite value of the property and of
the family relationship, if any, between the donor and the donetheNef those criteria depends on
the place of residence of the donor or the donee. Consequently, as rhgastsount of gift tax
payable in respect of immovable property in Germany which is the subject of hagédtcannot be any
objective difference justifying the unequal tax treatment of tiv@tson in which neither person resides
in that Member State and that in which at least one of tlesides there. Ms Mattner’s situation is
therefore comparable to that of any donee who acquires immovable propeeymary by gift from a
person resident in Germany with whom there is a family lmd also to that of a donee residing in
Germany who makes that acquisition from such a person who residént there (see, to that effect,
Jager, paragraph 44tckelkamp and Otherparagraph 61; andlrens-Sikkenparagraph 55).

The German legislation in principle regards both thipiesnt of a gift between non-residents and the
recipient of a gift involving at least one resident as taxpayerth&purposes of charging gift tax on
gifts of immovable property in Germany. Only with respecth® &llowance applied to the taxable
value does that legislation, for the purposes of calculating thentagifts of immovable property in
Germany, apply different treatment to gifts between non-resiceamd gifts involving a resident. By
contrast, the determination of the class and rate of tax,d@ah in Paragraphs 15 and 19 of the
ErbStG, follows the same rules for both categories of gifts, (g analogyEckelkamp and Others
paragraph 62, anllrens-Sikkenparagraph 56).

Where national legislation places on the same footinghégourposes of taxing immovable property
acquired by gift which is located in the Member State condernen-resident donees who have
acquired the property from a naasident donor, on the one hand, and non-resident or resident donees
who have acquired it from a resident donor and resident donees whoatgweed it from a
non-resident donor, on the other, it cannot without infringing the requireroé@uropean Union law
treat those donees differently in connection with that taxegards the application of an allowance
against the taxable value of the immovable property. By treatirgytgithose two classes of persons in
the same way except in relation to the amount of the allowHreelonee may benefit from, the
national legislature accepted that there is no objective ditferbetween them in regard to the detailed
rules and conditions of charging gift tax which could justify aedéhce in treatment (see, by analogy,
Eckelkamp and Otherparagraph 63, amrens-Sikkenparagraph 57).

It must be examined, finally, whether the restrictiorthe movement of capital which is the result of
legislation such as that at issue in the main proceedingdbenapjectively justified by an overriding
reason in the general interest.

In the first place, the Finanzamt submits that iBH¥StG provided in such a case for the application
of the same allowance to gifts between non-residents andmnyifitving a resident, Ms Mattner would
be able, by making use of the same tax advantages in her MetateeofSresidence, in which she has
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unlimited tax liability, to benefit from multiple allowances.

On this point, the Court has already held, in its leasesn the free movement of capital and
inheritance tax, that a national of a Member State cannot be deprived of tibdifyosErelying on the
provisions of the Treaty on the ground that he is profiting from thsarsages which are legally
provided for by the rules in force in a Member State other tiaState of residence (Case364/01
Barbier [2003] ECR 115013, paragraph 71, aBdkelkamp and Otherparagraph 66).

In any event, the Member State in which the immovadalperty which is the subject of the gift is
located cannot, in order to justify a restriction on the freement of capital arising from its own
legislation, rely on the possibility, beyond its control, of the ddee®efiting from a similar allowance
by another Member State, such as that in which the donor and the résited on the date of the gift,
which might wholly or partly offset the loss incurred by the dorsea eesult of the smaller allowance
when calculating the gift tax payable in the former MembeteStsee, by analog¥ckelkamp and
Others paragraph 68, amidrens-Sikken paragraph 65).

A Member State cannot rely on the existence of an adyagtanted unilaterally by another Member
State — in this case the Member State in which the donor and the donee reside — to eduayatidss
under the Treaty, in particular under the Treaty provisions on rdee rhovement of capital (see
Eckelkamp and Otherparagraph 69, amrens-Sikkenparagraph 66).

That is all the more the case if, as the German Governmenttedlanhthe hearing, the Member State
in which the donor and the donee reside applies a smaller allowercéhat granted by the Member
State in which the immovable property which is the subject ogifthes situated, or sets the value of
that property at a higher figure than that determined by the latter State.

Moreover, it appears from the case-file submittetdddCourt that, in calculating the tax on gifts, the
national legislation at issue in the main proceedings purelyiampdysexcludes the full-rate allowance
where the donor and donee are not resident in the Member State in which the properity gittiated,
without taking into consideration the possible grant of a similawahce in another Member State,
such as that in which the donor and the donee reside, or the mettetewhining the value of the
property in the latter Member State.

In the second place, the Finanzamt and the Germann@mrdrsubmit that the national legislation at
issue in the main proceedings, by essentially treating inheritandegifts in the same way, is intended
to ensure that the persons concerned do not have the possibilityushwanting the tax provisions on
inheritance by making multiple simultaneous gifts or by transmitting theegntif a person’s assets by
means of successive gifts over a period of time. That, incpkatj is the aim of Paragraph 14 of the
ErbStG, which provides in essence that gifts between the garsens during a period of 10 years are
to be aggregated for the purposes of applying inheritance and gift taxes.

The Finanzamt and the German Government therefore ghbinieven if it is conceded that in the
present case the gift relates only to a single parcel of land, it is legitiarahat legislation, in order to
determine the reduction applicable to a gift between non-resideriis,based on the principle that the
donor still has assets, in her Member State of residenceotinen States, which she transferred to Ms
Mattner at the same time, or which she might subsequentlydranosier, without it being possible to
subject them to gift tax in Germany. There is no reason aviember State such as the Federal
Republic of Germany, which exercises its right of taxation wétspect solely to certain individual
assets, should grant an allowance appropriate to the transfer eftirety of the assets. It is thus not
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for that Member State but for the Member State in which the dandrMs Mattner reside to take
account, in the context of unlimited tax liability, of the personal situation of Ms Mattner

48 In this respect, it does not appear from the casstfilaitted to the Court that Ms Mattner, in the
present case, received other assets as gifts from thedssnoeduring the period of 10 years prior to
the gift at issue in the main proceedings, so that the risk@fmvention which could arise from the
existence of earlier or simultaneous gifts between the sarsengeis purely hypothetical and cannot
therefore, in a case such as that in the main proceedings, justiiyaéion of the allowance applicable
to the taxable value.

49 Moreover, as regards possible future gifts, although thebbteState in which immovable property
which is the subject of a gift is located is indeed entitiednake sure that the tax rules relating to
inheritance are not circumvented by split gifts between the smrsons, the risk of circumvention
alleged to exist in the present case concerning gifts betpeeons who are not resident in that
Member State exists just as much in the case of gifts involving a resident.

50 It should be observed here that Paragraph 14 of the EMuBith, is intended to prevent such split
gifts by aggregating, for the purpose of calculating the tax due, ttseeffiected during a 10-year
period, provides with respect to gifts involving a resident not foragi@ication of an allowance at a
lower rate but, at most, for the full-rate allowance laid dd@msuch gifts to apply only once to the
taxable value produced by the aggregation of the gifts in question.

51 It follows that the application of a reduced allowance ssithad laid down by the national legislation
at issue in the main proceedings where the gift is effectseeba persons who are not resident in the
Member State in which the property which is the subject ofjifthés located cannot be regarded as an
appropriate means of attaining the objective of that legislation.

52 In the third place, at the hearing, the German Govetnreérred to the need to preserve the
coherence of the German tax system, submitting that it isalogicgeserve the tax advantage resulting
from the application of the full allowance to the taxable value oftaaytbxpayers who have unlimited
tax liability in the Member State in which the property whis the subject of the gift is located, since
that system, by taxing the worldwide assets of the taxpayeesssddvantageous overall than the
system applicable to taxpayers who have limited tax liability in that State.

53 On this point, it should be recalled that the Court hésed held that the need to preserve the
coherence of a tax system may justify a restriction on Wegcee of the fundamental freedoms
guaranteed by the Treaty. However, for such a justificatiobet@ccepted, a direct link has to be
established between the granting of the tax advantage concerned arigettie@ibf that advantage by
a particular tax charge (séanninen paragraph 42, and Casel82/08Glaxo Wellcomg2009] ECR
[-0000, paragraphs 77 and 78).

54 In the present case, it suffices to state thaathadvantage resulting, in the Member State in which
the immovable property which is the subject of a gift is located, from the applicatidnlbddowance
to the taxable value where that gift involves at least one resifi¢imat State is not offset in that State
by any particular tax charge in the context of gift tax.

55 The legislation at issue in the main proceedings camai@fore be justified by the need to preserve
the coherence of the German tax system.
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The answer to the referring court’s question is tbexehat Article 56 EC in conjunction with Article
58 EC must be interpreted as precluding legislation of a Menibg, Such as that at issue in the main
proceedings, which provides that, for the calculation of gift tax,atlmevance to be set against the
taxable value in the case of a gift of immovable property inSkete is smaller where the donor and
the donee were resident in another Member State on the date giftttean the allowance which
would have applied if at least one of them had been resident in the former Member Stateate.tha

Costs

Since these proceedings are, for the parties to the main proceedings, dstaptiart pending before
the national court, the decision on costs is a matter for that.cCosts incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Second Chamber) hereby rules:

Article 56 EC in conjunction with Article 58 EC must beinterpreted as precluding legislation of a
Member State, such as that at issue in the main proceedings, which provides that, for the
calculation of gift tax, the allowance to be set against the taxable value in the case of a gift of
immovable property in that State is smaller where the donor and the donee were resident in
another Member State on the date of the gift than the allowance which would have applied if at
least one of them had been resident in theformer Member State on that date.

[Signatures]
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* Language of the case: German.
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