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JUDGMENT OF THE COURT (Second Chamber)

7 April 2011 ¢)

(Failure of a Member State to fulfil obligations — Admissibility of the action € Rrevement of
capital — Article 56 EC — Article 40 of the EEA Agreement — Public debt securitieferéhtial
tax treatment — Justification — Combating of tax evasion — Combating of tax avoidance)

In Case C20/09,
ACTION under Article 226 EC for failure to fulfil obligations, brought on 15 January 2009,

European Commission,represented by R. Lyal and A. Caeiros, acting as Agentis,ani address
for service in Luxembourg,

applicant,
v

Portuguese Republicrepresented by L. Inez Fernandes, C. Guerra Santos and Zeglemitao,
acting as Agents,

defendant,
THE COURT (Second Chamber),

composed of J.N. Cunha Rodrigues, President of the Chamber, A. Aeabadji Rosas
(Rapporteur), U. Lohmus and P. Lindh, Judges,

Advocate General: P. Mengozzi,

Registrar: M. Ferreira, Principal Administrator,

having regard to the written procedure and further to the hearing on 11 May 2010,
after hearing the Opinion of the Advocate General at the sitting on 17 June 2010

gives the following

Judgment

1 By its application, the Commission of the European Qamires seeks a declaration from the
Court that, by providing under the tax regularisation scheme e&ttlisy Law No 39-A/2005 of
29 July 2005 Diario da Republical, Series A, No 145, of 29 July 2005), for preferential tax
treatment of public debt securities issued only by the Portuguatss ®ie Portuguese Republic has
failed to fulfil its obligations under Article 56 EC and At&a10 of the Agreement on the European
Economic Area (EEA) of 2 May 1992 (OJ 1994 L 1, p. 3; ‘the EEA Agreement’).

Legal context
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The EEA Agreement

N

Article 40 of the EEA Agreement provides:

‘Within the framework of the provisions of this Agreement, théralde no restrictions between
the Contracting Parties on the movement of capital belonging tongerssident in EC Member
States or EFTA States and no discrimination based on the niggianan the place of residence of
the parties or on the place where such capital is invested. AXhezontains the provisions
necessary to implement this Article.’

3 The said Annex XII, headed ‘Free movement of capital’, refers to Council Direct3éL8C of
24 June 1988 for the implementation of Article 67 of the Treaticla repealed by the Amsterdam
Treaty] (OJ 1988 L 178, p. 5).

National law

4 The exceptional tax regularisation scheme for assétis Portuguese territory on 31 December
2004 (‘regime excepcional de regularizacdo tributaria de elemguaBnoniais que ndo se
encontrem no territorio portugués em 31 de Dezembro de 2004’; ‘th&'R&Rs established by

Law No 39-A/2005.
5 Article 1 of the RERF provides:

‘The [RERF] shall apply to assets not on Portuguese territorgisting of deposits, certificates of
deposit, securities and other financial instruments, including d#feurance policies linked to
investment funds and capitalisation operations of the “life” branch.’

6 According to Article 2(1) of the RERF, the persormabie of benefiting therefrom are physical
persons holding the assets referred to in Article 1.

7 Article 2(2) of the RERF provides:
‘For the purposes of this scheme, taxpayers must:
(@) submit the declaration of tax regularisation provided for in Article 5;

(b) make payment of the amount corresponding to the application ef@ 8 on the value of
the assets appearing in the declaration referred to in paragraph 1.’

8 Article 5 of the RERF provides:

‘1. The declaration of tax regularisation referredntdrticle 2(2)(a) shall follow the model
approved by the Ministry of Finance and be accompanied by documentsagvidthe ownership
and the lodging or registration of the assets referred to therein.

2. The declaration of tax regularisation must be lodgetatestthan 16 December 2005 with
the Banco de Portugal or another bank established in Portugal.

3. The payment referred to in Article 2(2)(b) shall badenwith the bodies mentioned in
paragraph 2 [of this article], simultaneously with the lodging of the agdarreferred to in Article
2(2)(a) or within the following 10 working days, counting from the dzteeceipt of the said
declaration.

4. The bank concerned shall give to the declarant, upon payamegistered document proving
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the lodging of the declaration and the payment of the corresponding amount.

5.  Within the limits of this law, the declaration of tegularisation may not be used as evidence
in any tax or criminal proceeding whatsoever, the banks concerned tegjuired to keep the
information provided confidential.

6.  Where the lodging of the declaration and the payment are not madg dircthe Banco de

Portugal, the bank concerned shall send that declaration and afdby@yevidencing document to
the Banco de Portugal within 10 working days following the date onhwihie declaration was
lodged.

7. In the cases referred to in paragraph 6, the bankrc@atshall transfer the amounts received
to the Banco de Portugal within 10 working days following the payment concerned.’

9 Article 6 of the RERF provides:

‘1. If all or any of the assets covered by the declaration obtadarisation are Portuguese State
securities, the rate referred to in Article 2(2)(b) shwedl reduced by half in relation to the part
corresponding to those securities.

2. The rate reduction referred to in the previous paragtagdhalso apply to other assets if their
value is reinvested in Portuguese State securities not laarthe date of submission of the
declaration of tax regularisation.

3. In the case of partial reinvestment, the rate remushall concern only the part of the value
reinvested.
4, The Portuguese State securities benefiting from thensclteed down by this article must

remain the property of the declarant for at least three years the date of submission of the
declaration of tax regularisation, irrespective of the date of their acquisition.

5. Non-compliance with the minimum holding period laid dowtheprevious paragraph shall
result in the payment of the difference resulting from the application of the i@tedeto in Article
2(2)(b), plus the corresponding compensatory interest increased by 5 percentage points.’

Pre-litigation procedure

10 Following a complaint, the Commission sent the PortugueiseblRc a letter of formal notice on
19 December 2005, claiming that that Member State had failiedfitots obligations under Article
56 EC and Article 40 of the EEA Agreement inasmuch as, undeRERF, it applied a more
favourable rate to the regularisation of assets comprising pasit securities of the Portuguese
State, and to the value of assets reinvested in such seguags compared to the regularisation of
assets not invested in public debt securities of the Portuguete I$tathe date of the tax
regularisation (‘the scheme in question’).

11 By letter of 27 February 2006, the Portuguese Republedraigreliminary question concerning
the expiry of the RERF. It argued that, since the RERF, andceh#ecscheme in question, had
expired and not been renewed, the letter of formal notice shoukhbeded as devoid of purpose,
the legislation constituting the alleged failure to fulfil obtigas being no longer in existence.
Regarding the substance, the Portuguese Republic argued that no incompatibility Vet éuld
be established and that, in any event, the scheme in quessgnstiied on public policy grounds
recognised by EU law, particularly the aim of combating tax evasion and avoidance.
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12 Being dissatisfied with that answer, by lettetbMay 2007 the Commission sent the Portuguese
Republic a reasoned opinion in which it disputed the relevance opréleninary question
concerning the expiry of the RERF and accused that Member @tatanting preferential tax
treatment to public debt securities issues solely by the.ldttee Commission called upon the
Portuguese Republic to take the measures necessary to conipltheviteasoned opinion within
two months of the date of receipt.

13 The Portuguese Republic having replied to the reasoned opwioraintaining its previous
position, the Commission decided to bring this action.

The action
Admissibility

14 The Portuguese Republic considers that the Commissiows acthadmissible for two reasons.
First, it argues that there is an inconsistency betweeretteg bf formal notice and the reasoned
opinion, mentioned, respectively, in paragraphs 10 and 12 of this judgment. Seit@rdlyes that,
since the RERF, and thus the scheme in question, have expired, the action is devoid of purpose.

The plea of inadmissibility alleging inconsistency between éteerl of formal notice and the
reasoned opinion

- Arguments of the parties

15 According to the Portuguese Republic, it was only ingasoned opinion sent on 11 May 2007,
after the expiry of the scheme in question in 2005, that the Canomisxplained that the alleged
failure consisted in preferential treatment of Portuguese Sexturities not by comparison with
other assets, as stated in the letter of formal notice sent on 19 De@89bgebut only as compared
to public debt securities issued by other Member States atek $iarty to the EEA Agreement.
Thus, the subject-matter of the failure as described in #asoned opinion did not coincide with
that described in the letter of formal notice.

16 The Commission argues that there is no inconsistencedietive letter of formal notice and the
reasoned opinion as regards the subject-matter of the alleg@e.féti was following arguments
raised by the Portuguese Republic in its reply to that leftéormal notice that the Commission
gave further particulars of its objection in that reasoned opinitdhow in any way modifying the
objections formulated in that letter of formal notice. The content of the objectioncaritre of this
action was, necessatrily, already included in the latter.

- Findings of the Court

17 It is settled case-law that the purpose of the figation procedure is to give the Member State
concerned an opportunity, on the one hand, to comply with its obligatradey Community law
and, on the other, to avail itself of its right to defend fitaghinst the objections formulated by the
Commission (see, in particular, Case C-1520a8nmissionv Netherlands[2001] ECR 1-3463,
paragraph 23; Case-£76/98 Commissionv Germany[2002] ECR 1-9855, paragraph 46; Case
C-337/05Commissiory Italy [2008] ECR 12173, paragraph 19).

18  The proper conduct of that procedure constitutes an essential guaquiree by the FEU Treaty
not only in order to protect the rights of the Member State contelg also to ensure that any
contentious procedure will have a clearly defined dispute as itectubptter Commissionv
Germany paragraph 46; Case-€12/06Commissiory Italy [2008] ECR 12413, paragraph 22).

4 von 11 11.10.2016 14



CURIA - Dokumente http://curia.europa.eu/juris/document/document tgsi?doclang=EN.

5von 11

19

20

21

22

23

24

25

It follows from that function that the purpose of the faitdformal notice is, first, to delimit the
subject-matter of the dispute and to indicate to the Membée, Stdich is invited to submit its
observations, the factors enabling it to prepare its defence exahdly, to enable the Member
State to comply before proceedings are brought before the Goamngissionv Germany
paragraph 47; Case-@&42/06Commissiorv Italy, paragraph 22).

It should also be recalled that, although the reasonei@mpnust contain a coherent and detailed
statement of the reasons which led the Commission to concludéeh@tate in question has failed
to fulfil one of its obligations under the Treaty, the letterasfrfal notice cannot be subject to such
strict requirements of precision, since it cannot, of necessityain anything more than an initial
brief summary of the complaints. There is therefore nothing to prevent the Caamirem setting
out in detalil in the reasoned opinion the complaints which it has already more generally in the
letter of formal notice (see, for example, Case 74&2nmissionv Ireland [1984] ECR 317,
paragraph 20; Case 274/& mmissiorv Italy [1985] ECR 1077, paragraph 21; Cas8%3/01
Commissiorv Spain[2003] ECR +13145, paragraph 29).

In this case, the letter of formal notice enabledPiituguese Republic to be informed of the
nature of the objections addressed to it, giving it the possibilisubmitting its defence. It is true
that, in the letter of formal notice, the Commission compated preferential treatment of
Portuguese public debt securities compared with all other assatsed by the RERF, whereas, in
the reasoned opinion, it made a comparison only between thoseiss@md public debt securities
issued by other Member States and States party to the Eeent. However, as the Advocate
General has pointed out in point 21 of his Opinion, the fact remaatghose assets constitute a
more general category than that of public debt securities issueSitabgs, which necessarily
includes those securities.

Thus, in the reasoned opinion, the Commission did no moreggivea further particulars of the
objections set out in the letter of formal notice. By so doingréaumscribed the subject-matter of
the dispute to the different treatment of public debt securiti¢seoPortuguese State as compared
with public debt securities issued by other Member States dret &tates party to the EEA
Agreement, without extending that subject-matter (see, ing¢kpect, Case-865/97Commission
v Italy [1999] ECR V7773, paragraph 25, and, by analogy, Cas22@/04 Commissionv Spain
[2006] ECR 4515, paragraph 33).

Therefore, the plea of inadmissibility based on incamsigtbetween the letter of formal notice
and the reasoned opinion, raised by the Portuguese Republic, must be dismissed.

The plea of inadmissibility claiming that the action has become devoid of purpose
- Arguments of the parties

The Portuguese Republic argues that the action is indalmisi lack of subject-matter. The
RERF was applied only for a very limited period, such limitation being essential hagigl tto its
purpose, namely to encourage taxpayers to regularise their tax situation spontaneously.

The Member State argues that an action for fakufalfil obligations under Article 226 EC is
inadmissible where the infringement of obligations arising from & ho longer exists at the
expiry of the period specified in the reasoned opinion. That wagsphe the case here, the
possibility of applying the scheme in question having disappeared at the 20@b0fThe benefit of
the scheme was subject to the condition of paying the amount due fax tlegularisation, which,
by virtue of Article 5(2) and (3) of the RERF, had to be done witl@i working days following the
lodging of the declaration of tax regularisation, which had to pd&ee no later than 16 December
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2005.

In this case, no lasting situation presented itself. Thpduihent of a greater or lesser sum was an
instantaneous fact. The tax disadvantage suffered by persons unablaitothe benefit of a more
favourable tax treatment ceased at the time of executing payhém amount arising from the
application of the rate fixed by the RERF. That was the mofagatly relevant for the purposes of
verifying whether the alleged failure had already exhausteits affects before the expiry of the
time-limit set in the reasoned opinion.

In support of its argument, the Portuguese Republic raliparticular on paragraph 73 of the
judgment in Case 608/03Commissiorv United Kingdonf2006] ECR #3969, according to which
an action concerning a failure which, at the expiry of the timiset in the reasoned opinion, no
longer exists, is inadmissible for lack of subject-matter.

The Commission argues, on the contrary, that this action is admissible.

It considers that the Portuguese Republic did not voluntarilgrpend to the alleged failure in
order to re-establish legality. The RERF was no longer refbecause, from the beginning and by
reason of its nature, that scheme was temporary. The proceddiadire to fulfil obligations may
be pursued in order to determine whether a Member State teakstéafulfil its obligations, even if
the situation in question no longer exists, if there is stllirderest in pursuing that procedure.
According to the Commission, that interest may continue to exist iicydar where the effects of a
temporary measure are of a durable nature. Persons who were tonablain the benefit of more
favourable tax treatment remain financially disadvantaged by atsopawith those who had that
possibility. An effect is durable by reason of being maintained, even if it is not repeated.

At the hearing, the Commission added that the durable rudttine effects of the scheme in
guestion is demonstrated by a further element, namely the obtigatiposed on holders of public
debt securities issued by the Portuguese State wishing to béwoefitthe more favourable
regularisation rate granted to them by the RERF, to keep Hexseities for a period of at least
three years from the lodging of their declaration of tax regak#wis, in accordance with Article
6(4) of the RERF.

- Findings of the Court

At the outset, it should be recalled that, in accoedafith settled case-law, the question whether a
Member State has failed to fulfil its obligations must be rd@teed by reference to the situation
prevailing in the Member State at the end of the period laichdovthe reasoned opinion (see, for
example, Case 625/03 Commissionv Italy [2005] ECR 19405, paragraph 14; Case456/05
Commissiorv Germany{2007] ECR +10517, paragraph 15).

In this case, the time-limit imposed on the Portuglesmublic in the reasoned opinion for
compliance therewith expired during July 2007.

It therefore needs to be verified whether, at that tta¢ scheme in question continued to produce
effects (see, to that effect, Case525/03 Commissionv Italy, paragraph 16; Case-Z21/04
Commissiorv Spain paragraph 25; Case-456/05Commissiorv Germany paragraph 16).

In that respect, it is apparent from the RERF thatehefit thereof was subject to the condition of
paying the amount owed for tax regularisation, which had to be dahé vii0O working days
following the lodging of the declaration of tax regularisation. Adocwy to Article 5(2) of the
RERF, that lodging had to take place not later than 16 December 2005.

11.10.2016 14



CURIA - Dokumente http://curia.europa.eu/juris/document/document tgsi?doclang=EN.

35 It should further be noted that, in accordance witlclaré(4) and (5) of the RERF, public debt
securities issued by the Portuguese State, held by taxpayamsgatis benefit from the preferential
tax treatment, had to remain the property of those taxpayeaspgeriod of at least three years from
the date of submission of the declaration of tax regularisation, whatever the ttetie atquisition,
failing which those taxpayers were required to pay the differehetween the amount
corresponding to application of the general regularisation rat¢hahavhich they had paid on the
basis of the preferential rate, plus the corresponding compensatengst increased by 5
percentage points.

36 As the Advocate General has pointed out in point 49 of hisiddpithe benefit of preferential
treatment could be acquired fully only on expiry of the period oktlears from submission of the
tax regularisation declaration, that is to say between rideoé July 2008 at the earliest, and 16
December 2008 at the latest.

37 It should be added that Article 6(5) of the RERF gav@dntiguese Republic the possibility of
applying, beyond the application period of the RERF, the general r&i%,0plus compensatory
interest, to taxpayers who had sold the public debt securiiesddy that State, the possession of
which had justified application of the special rate of 2.5% during the-jrear period referred to in
Article 6(4) of the RERF. Thus, the Portuguese Republic had, untbdéember 2008, the
possibility of applying different treatment to taxpayers selling ipuiiébt securities issued by the
Portuguese State, compared with those who kept those securities. Thth@etfiore finds that that
facility was still applicable at the time of the expiry béttime-limit set for compliance with the
reasoned opinion.

38 It follows that the scheme in question continued to proglificets at the expiry of the time-limit
laid down in the reasoned opinion.

39 At the hearing, the Portuguese Republic maintained, imoessthat the Commission is not
blaming it for imposing an obligation to keep Portuguese public dehirises giving rise to
application of the preferential regularisation rate for three years, but i/raskeng it to extend the
preferential treatment to holders of securities issued by dtharber States or other States party to
the EEA Agreement. According to the Portuguese Republic, the obhgatiquestion constitutes
not an advantage but a burden for the taxpayers concerned.

40  However, that line of argument by the Portuguese Republic doesenotelevant for determining
whether or not the scheme in question had exhausted all itssedtethe expiry of the time-limit
laid down in the reasoned opinion.

41 Moreover, it should be recalled that the Commission’dimts to ensure, of its own motion and
in the general interest, that the Member States give éffdetU law and to obtain a declaration of
any failure to fulfil the obligations deriving therefrom with &wito bringing them to an end (see
Case (G333/99 Commissionv France [2001] ECR #1025, paragraph 23; Case-394/02
Commissionv Greece[2005] ECR 14713, paragraph 15). In this case, the Commission rightly
confines itself to asking the Court to declare the existendbeoflleged failure and request the
Portuguese Republic to bring it to an end, without requiring it, agnto what that Member State
argues, to adopt a particular conduct in order to re-establisbgtinity of treatment allegedly
infringed.

42  Having regard to all the above evidence, and without it becegsery for the Court to rule on the
Commission’s argument that the financial disadvantage suffered $yngenot having been able to
benefit from the preferential tax treatment compared with tivbeehad that possibility constitutes,
as such, a lasting effect of the scheme in question, the Qodstthat that scheme continued to
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produce effects at the relevant date for assessing the adhtyssibihe action, so that the plea of
inadmissibility on the basis that the action is devoid of subject-matter must besgidmi

Substance
Arguments of the parties

43  The Commission accuses the Portuguese Republic of infringing Article &sdE&ticle 40 of the
EEA Agreement by granting, under the RERF, preferential taxmesd as regards public debt
securities issued by the Portuguese State.

44  The Commission notes that, pursuant to Articles 2 aridi@ RERF, the rate of 5% applicable to
the value of assets appearing in the declaration of tax regailan was reduced to 2.5% for either
assets consisting of Portuguese State securities or othey iAsketr value had been reinvested in
such securities before the date of submission of that declaration.

45 While not challenging the fact that public debt securiesed by States may benefit from
preferential treatment, the Commission considers that a loaterof taxation applying only to
regularised assets which are securities of the Portugudasec8testitutes a restriction on the free
movement of capital prohibited by Article 56 EC, in so fataxpayers who might benefit from the
RERF are deterred from keeping their regularised assefsrims other than Portuguese State
securities. A national tax provision capable of deterring taxpayers fronmgnakiestments in other
Member States constitutes a restriction on the free moveaofierdpital within the meaning of
Article 56 EC, with reference to the judgment in Casd36/00X and Y[2002] ECR #10829,
paragraph 70. The Commission argues that such a restriction danpadtified on the basis of
Article 58(1) EC.

46 In support of its argument, the Commission refers tqutlggment in Case 35/98 Verkooijen
[2000] ECR +4071, paragraphs 43 and 44. There is, it submits, no objective paistificfor
applying two different regularisation rates, since all the tgeqsaconcerned are in an identical
position, characterised by the wish to regularise their tax position.

47  Inits reply, the Commission adds that Council Dire@@3/48/EC of 3 June 2003 on taxation of
savings income in the form of interest payments (OJ 2003 L 157, p. 38)ndeallow the
preferential treatment granted to be justified as regards securitied Igstlee Portuguese State.

48 The Portuguese Republic considers that the scheme in quegtistified having regard to the
public policy interest which it pursues, namely the fight agamstitroidance and evasion. In that
context, it invokes Article 58(1)(b) EC, while arguing that the s&anquestion also satisfies the
requirements of Article 58(3), and refers also to overridigaas in the public interest, referring
in that respect to Case-815/02Lenz[2004] ECR 17063, paragraph 27.

49 The Portuguese Republic recalls that the RERF wabligstal with a view to the tax
regularisation of assets which had been concealed from taxati®artugal. In that context, the
payment of the amount corresponding to the application of a rate of 2.58%b6 agenuinely
constituted the ‘cost of regularising’ the tax position of the personserned. That payment took
the form of a compensatory indemnity allowing the extinction of dbkgations towards the
Portuguese State in respect of the assets covered by a declaration.

50 That compensatory function justified a reduced reguianseost being provided for solely in the
case of securities of the Portuguese State, since, in thexcohtee RERF, it was the tax receipts
of that Member State which were taken into consideration, &soreof the extinction of the tax
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obligations relating to the assets concerned. The Portuguesetiftstdisposed, in an indirect
manner, with tax receipts which were due to it.

Moreover, the prospect of a reduction in the rate Wwely lio promote more general adherence to
the RERF, thereby contributing more effectively to the fight against tax evasion and avoidance

Therefore, the scheme in question was compatible Buithaw and proportionate to the aim
pursued, in that it was limited to a clearly delimitetegary of securities and did not in any way
give rise to a segmentation of markets.

The Portuguese Republic also relies on Directive 2003/d& $iat directive had allowed that
type of differentiation for negotiable debt securities issued lpulaic administration, it was
likewise considered legitimate, when establishing the RE&Frant preferential treatment to
securities issued by the Portuguese State.

Findings of the Court
- The existence of a restriction on the free movement of capital

It should be recalled that measures imposed by a Megtae which are likely to deter its
residents from contracting loans or making investments in other biglerStates constitute
restrictions on the free movement of capital, within the meaning of Article 56 EQtidsbat effect,
Case (G484/93 Svensson and GustavssfP95] ECR #3955, paragraph 10; Case-222/97
Trummer and Mayel1999] ECR 11661, paragraph 26; Case439/97SandoZ41999] ECR 7041,
paragraph 19).

In this case, it is undisputed that taxpayers holding pdétit securities issued by the Portuguese
State were able to benefit from preferential tax treatppeavided for by Article 6(1) of the RERF,
in comparison with taxpayers holding public debt securities issuedtlyr Member States.
Whereas the latter had to pay an amount corresponding to theaéippliof a rate of 5% on the
value of the assets appearing in their declaration of tax regatlan, taxpayers investing in public
debt securities issued by the Portuguese State were subjet anlgduced rate of 2.5% in respect
of the part corresponding to the latter. In addition, pursuant telémd(2) of the RERF, that
reduced rate was also applicable to any other declaredifassetalue was reinvested in securities
of the Portuguese State at the time of submission of the declaration of tax reiutarisa

The scheme in question thus provided for different treataceording to whether taxpayers held
public debt securities issued by the Portuguese State or public ebitiess issued by other
Member States, which was unfavourable to the second categaypalyers. Such a difference in
treatment is thus likely to deter taxpayers from investing inipuabt securities issued by other
Member States, or from holding such securities.

The scheme in question thus constitutes a restrictibttedree movement of capital, prohibited in
principle by Article 56(1) EC.

- Justification of the restriction on the free movement of capital

It needs to be examined whether the restriction ofrdbenovement of capital thus determined
may be objectively justified by legitimate interests recognised by EU law.

As the Court of Justice has repeatedly held, the foaenmrent of capital may be limited by
national legislation only if it is justified by one of the reasamantioned in Article 58 EC or by
overriding reasons in the public interest within the meaning of the case-law@dtine(see, to that
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effect, Case €67/98Commissiornv Portugal [2002] ECR #4731, paragraph 49; judgment of 14
February 2008 in Case-Z£74/06Commissiorv Spain paragraph 35).

60 It is undisputed that the objectives of combating tax @vasid tax avoidance, invoked by the
Republic of Portugal, may justify a restriction on the free mw@ of capital (see to that effect,
concerning the fight against tax avoidance, Cas¢7898 Commissionv Belgium [2000] ECR
|-7587, paragraph 39; and, concerning the fight against tax evasion, &d€20ZCommissiornv
Italy [2009] ECR $10983, paragraph 55).

61 Itis, however, also necessary that the restrictidheofree movement of capital be appropriate for
attaining those objectives and not go beyond what is necessatgitingtthem (see to that effect,

for example, Case-640/07Commissiorv Italy, paragraph 57).

62 In that respect, this Court finds that, even if tkedggularisation implemented by the RERF were
able, in a general way, to contribute to attaining the objextofecombating tax evasion and
avoidance, it appears that the scheme in question, by providing feredifftreatment for public
debt securities issued by the Portuguese State compared wehsbtoesd by other Member States,
does not comply with those requirements.

63 It should be recalled that that scheme provided, inahixd of that tax regularisation, for the
application of different regularisation rates according to whetine declared assets were public
debt securities issued by the Portuguese State or public debtiesassued by other Member
States, whereas the other rules of the RERF applicable toytagpaishing to regularise their tax
position applied whatever the State of origin of the assets.

64 As for the argument of the Portuguese Republic that thetetitfe in the regularisation rate was
justified by the fact that payment of the amount corresponding tagpkcation of such a rate
constituted a compensatory indemnity capable, in essence, of bedater for regularised
investments concerning securities issued by other Member Steteargument amounts in reality,
as the Advocate General has pointed out in point 89 of his Opiniom &itempt to justify a
measure restricting the free movement of capital by pursuih asbgective that is economic in
nature, namely offsetting the Member State’s lost tax revenue.

65 In that respect, it is sufficient to note thatdnordance with consistent case-law, an objective of a
purely economic nature cannot justify a restriction on a fundaméetdom guaranteed by the
Treaty (see, to that effect, Casel@0/95Decker[1998] ECR 11831, paragraph 3%erkooijen
paragraph 48; Case- £71/08Commissiorv Portugal[2010] ECR +0000, paragraph 71).

66 Regarding the argument of the Portuguese Republic thatiir2003/48 permits a difference in
treatment between negotiable debt securities issued by a pdbiinistration and such securities
issued by private persons to be justified, it is sufficiemtdi® that, even if that directive authorises
the establishment of such a difference in treatment, thatrabdgsermit justification of a difference
in treatment between securities of the same nature, ircdbis public debt securities issued by the
Portuguese State and those issued by other Member States.

67 It follows that the restriction on the free movemerdagital arising from the scheme in question
cannot be justified by the grounds relied upon by the Portuguese Republic.

68 In so far as the provisions of Article 40 of the EEgse®ment have the same legal scope as the
essentially identical provisions of Article 56 EC (see Case2/07 Commissionv Netherlands
[2009] ECR 14873, paragraph 33; Case362/07 Commissionv Spain [2009] ECR }9553,
paragraph 67), all the above considerations are, in circumstanceshokeaof the present action,
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transposablenutatis mutandiso Article 40 of the EEA Agreement.
69  Therefore, the Commission’s action should be regarded as well founded.

70 It must therefore be held that, by providing, under the RERF, established under Law No 39-A/200¢
for preferential tax treatment of public debt securities issudg by the Portuguese State, the
Portuguese Republic has failed to fulfil its obligations under Wrti6 EC and Article 40 of the
EEA Agreement.

Costs

71 Under Article 69(2) of the Rules of Procedure of the Couttstice, the unsuccessful party shall
be ordered to pay the costs if they have been applied for suttvessful party’s pleadings. As the
Commission has applied for a costs order against the Portuguesei®epdbihe latter has been
unsuccessful, the Portuguese Republic must be ordered to pay the costs.

On those grounds, the Court (Second Chamber) hereby rules:

1. By providing under the exceptional tax regularisationscheme for assets not in
Portuguese territory on 31 December 2004 (‘regime excepcionaledregularizacao
tributaria de elementos patrimoniais que ndo se encontremo territorio portugués em
31 de Dezembro de 2004’) established by Law No 39-A/2005 of 29yJ@005, for
preferential tax treatment of public debt securities isued only by the Portuguese State,
the Portuguese Republic has failed to fulfil its obligatioe under Article 56 EC and
Article 40 of the Agreement on the European Economic Area of 2 May 1992.

2.  The Portuguese Republic is ordered to pay the costs.

[Signatures]

* Language of the case: Portuguese.
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