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JUDGMENT OF THE COURT (Fourth Chamber)

5 May 2011 %)

(Failure of a Member State to fulfil obligations — Free movement of capital eleés®6 EC and 40
of the EEA Agreement — Restrictions — Direct taxation — Non-resident taxpayergyatoblito
appoint a tax representative)

In Case C267/09,
ACTION under Article 226 EC for failure to fulfil obligations, brought on 15 July 2009,

European Commission,represented by R. Lyal and G. Braga da Cruz, acting as Ageatitsan
address for service in Luxembourg,

applicant,
%
Portuguese Republicyepresented by L. Inez Fernandes, acting as Agent,
defendant,
supported by:
Kingdom of Spain, represented by M. Mufioz Pérez, acting as Agent,
intervener,

THE COURT (Fourth Chamber),

composed of J.-C. Bonichot (Rapporteur), President of the Chamig&hkemann, L. Bay Larsen,
C. Toader and A. Prechal, Judges,

Advocate General: J. Kokott,

Registrar: M. Calot Escobar,

having regard to the written procedure,

having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following

Judgment

1 By its application the Commission of the European Qamitras seeks a declaration by the Court
that, by adopting and maintaining in force Article 130 of the Perdnoaime Tax Code (Codigo do
Imposto sobre o Rendimento das Pessoas Singulares, ‘CIRS’) waghres non-resident
taxpayers to appoint a tax representative in Portugal, the Portugapablic has failed to fulfil its
obligations under Articles 18 EC and 56 EC and the correspondinigsuicthe Agreement on the
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European Economic Area of 2 May 1992 (OJ 1994 L 1, p. 3, ‘the EEA Agreement’).

Legal context
The EEA Agreement
2 Article 40 of the EEA Agreement provides:

‘Within the framework of the provisions of this Agreement, théralde no restrictions between
the Contracting Parties on the movement of capital belonging tongerssident in [the European
Union] Member States or [the European Free Trade Associati6iTAJE States and no

discrimination based on the nationality or on the place of resdehthe parties or on the place
where such capital is invested. Annex Xl contains the provisiongssary to implement this
Article.’

3 Annex Xl to the EEA Agreement, entitled ‘Free movement of capitakesireference to Council
Directive 88/361/EEC of 24 June 1988 for the implementation of Adi¢lef the Treaty (repealed
by the Treaty of Amsterdam) (OJ 1988 L 178, p. 5). Under Arfi¢lg of that directive, capital
movements are classified in accordance with the nomenclature in Annex | to thiatedirec

National legislation
4 Article 130 of the CIRS reads as follows:
‘Representatives

1. Non-residents in receipt of income subject to [incomg dad residents who leave the
national territory for more than six months are required, foptirposes of taxation, to appoint a
natural or legal person, resident or established in Portugal, agttida represent them in dealings
with the Directorate-General for Taxation and to ensure ttwnpliance with their obligations as
regards taxation.

2. The appointment referred to in paragraph 1, which isetenade in the context of the
declaration of commencement of operations, of amendments or aégiskration, must expressly
mention the acceptance of the representative.

3. In the event of failure to comply with the provisions afageaph 1, and regardless of the
sanctions applicable to the case, the notifications provided fdrebgresent code will not be sent,
without prejudice to the possibility of taxable persons’ taking cognisahmatters which concern
them by approaching the competent authority.’

5 Decree-Law No 463/79 of 30 November 1979, in the vergiplicable to this case, provides in
Articles 2 and 3:

‘Article 2

1. For the purposes of allocation of a tax identification nunalenatural persons in receipt of
income subject to tax, even if exempt from payment of that tex;emuired to register with a tax
office or a taxpayers’ assistance centre. For that purpose stiadlysubmit a form completed in
accordance with Model No 1, together with Model No 3 in thes aasappointment of a tax
representative by a non-resident taxpayer ...
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Article 3

5. As regards non-resident taxable persons in receipt amgbese territory only of income
subject to deduction of tax at source, the registration refféoren Article 2(1) shall be effected by
tax consultants on presentation of a standard form which is addyged by decree of the Minister
of Finance.’

That standard form was adopted by Decree No 21 305/R@x®(da RepublicaSeries Il, No
256, of 5 November 2003, p. 16 629), which specifies that the documeterided exclusively for
registration for the purposes of allocation of a tax identiicatiumber to non-resident entities
whose income on Portuguese territory is subject only to deducticax afttsource and does not
concern entities which, although non-resident, have a legal obligatiohtain a tax registration
number. The same decree provides, moreover, that registration itigsemhich are required to
deduct tax at source is mandatory.

Circular No 14/93 of 31 May 1993 of the Directorate-General for Taxation provides in paragraph 4

‘Appointment of a tax representative is not mandatory where a nmenéss in receipt on
Portuguese territory only of income subject to deduction at soumeded that the receipt of such
income does not give rise to ancillary obligations which he must comply with.’

Pre-litigation procedure

On 18 July 2007 the Commission sent a letter of formal notice to the PsetiRpublic in which
it maintained that the obligation imposed on non-residents to appoint gtazeetative resident in
Portugal might be incompatible with Community law and the EEA Ages#. The Commission
took the view that the provisions in question could prove to be dis@iory and constitute a
breach of Articles 18 EC and 56 EC and the corresponding articles of the EEA Agreement.

By letter of 18 October 2007 the Portuguese Republic disputed those claims.

On 26 June 2008 the Commission sent a reasoned opinionPorthguese Republic, requesting
that the necessary measures for compliance be taken withirod petivo months from the date of
receipt of the opinion.

By letter of 11 February 2009 the Portuguese Republiedeo that reasoned opinion, stating
that, in its view, the provisions of Article 130 of the CIRS aveot incompatible with the freedoms
granted by the EC Treaty and the EEA Agreement and wergddty overriding requirements of
general interest, which included the objective of ensuring thetietaess of fiscal supervision and
the prevention of tax avoidance.

As it was not satisfied with that reply, the Commission decided to institutgptbesedings.

The action
Arguments of the parties

The Commission maintains that Article 130 of the QHYS down a general obligation to appoint
a tax representative, both on non-residents in receipt of incabjecs to income tax and on
residents who leave Portugal for more than six months. This geneesjuivocal rule does not
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exempt from the obligation non-residents in receipt only of income cuigjededuction of tax at
source. The exception which, according to the Portuguese Republiesafiplihat category of
non-residents cannot be inferred from the regulations relied on byMitimber State, namely
Decree-Law No 463/79 and Decree No 21 305/2003. There is provisisndiaran exception only
in a circular which, given its position in the hierarchy of nqroenot take precedence over the
clear provisions of Article 130 of the CIRS.

14 Moreover, for non-residents in receipt in Portugal of incoegairing the submission of a tax
return, the obligation to appoint a tax representative is, the Gxsiom argues, contrary to the
principle of freedom of movement for persons and capital in sadait is discriminatory and
disproportionate to the aim pursued of ensuring the effectivenedscaf $upervision and the
prevention of tax avoidance. Not only does this obstacle to taxpdyeesiom of choice lead in
practice in most cases to the imposition of a financial buathenon-residents, but the procedure
adopted is excessive in the light of the aim pursued given tbatild equally well be achieved by
recourse to Council Directive 2008/55/EC of 26 May 2008 on mutuatassesfor the recovery of
claims relating to certain levies, duties, taxes and atieasures (OJ 2008 L 150, p. 28), and to
Council Directive 77/799/EEC of 19 December 1977 concerning mutualteesssis by the
competent authorities of the Member States in the field oftdiagation (OJ 1977 L 336, p. 15), as
amended by Council Directive 92/12/EEC of 25 February 1992 (OJ 1992 jh. 26, Directive
771799).

15 As regards the situation of taxable persons resident iMaorber States or States belonging to
the European Economic Area (EEA) which are not Members of thenUnhe Commission
observes, first, that the agreements concluded between the Kingddonwaty and the Republic of
Iceland already permit the exchange of information in tax msatted, second, that the legislative
provisions in question were applicable, in the light of Union lawy oncases where those taxable
persons reside in a country which has not concluded a double taxatesmagt with the
Portuguese Republic providing for such exchange of information.

16  The Commission also asserts that Article 18 EC caglibd on effectively in the present case and
that that article makes no distinction between citizens wha@eonomically active and those who
are not. The obligation laid down by Article 130 of the CIRS Wwhilbes not concern only
economically active persons therefore discriminates againgei@bns who exercise, even if only
temporarily, their right to freedom of movement within the Community enshrined ineAtcEC.

17  The Portuguese Republic challenges the admissibility obfpdre Commission’s argument. In its
reply the Commission presented its ground of challenge regarding sidafts subject to
deduction of tax at source in a vague and incoherent manner. Moreaveintaining in that reply
that Article 130 of the CIRS discriminates not only against noeats but against all persons
who have exercised their freedom of movement, the Commissi@ul raisew plea in the course of
proceedings, contrary to the provisions of Article 42(2) of the RuleBraf¢edure of the Court.
Furthermore, it did not formulate its grounds of challenge againdtfAe Agreement coherently
and intelligibly, in that it did not specify the articles bétAgreement to which it referred, whereas
the agreement contained no provisions corresponding to Article 18 EC.

18 Essentially, as regards non-resident taxpayers irpremeiPortuguese territory only of income
subject to deduction of tax at source, the Portuguese Republic imaititat the Commission may
not rely on the wording of Article 130 of the CIRS alone in ordezdtablish the alleged failure to
fulfil obligations, as that provision, as it has been interpretedagplied in practice, does not lay
down an obligation for such taxpayers to appoint a tax representative.

19  The consequence of the simplified registration procedurddaid by Decree-Law No 463/79 and
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by Decree No 21 305/2003 which is applicable to such taxpayenatiswthere the undertakings
which act as ‘tax consultants’ make the deduction at source ¢hagasand are liable for it, and in
the absence of any other ancillary obligation, those taxpayers haveigatioblto appoint a tax
representative.

20  Second, as regards non-residents in receipt in Portugabofe requiring the submission of a tax
return, the Portuguese Republic points out that, given that the objettréacle 130 of the CIRS
is to ensure the completion of the formalities required of taxpdixeng away from Portugal, that
measure is not discriminatory because it applies on the same termisiémt®and to non-residents.
Moreover, since the national rules do not provide that the positiorx oépaesentative should be
remunerated, such remuneration is alien to the tax legislati issue. The Commission may not
therefore infer the existence of a financial burden and has thusi@dono evidence of the alleged
failure to fulfil obligations.

21 The Portuguese Republic also maintains that, in thenstances envisaged in Article 58(1) EC,
Article 130 of the CIRS is intended to ensure the effectiveésiscal supervision and the
prevention of tax avoidance, which are overriding requirements of ajeimerest capable of
justifying a restriction on the exercise of freedom of movementagieed by the Treaty. The
obligation of representation thus does not go beyond what is necas#aay iegard and Directive
771799, relied on by the Commission, is irrelevant as regardsaipayer’s fulfilment of that
obligation. Moreover, having regard to the role of tax representative, requiseth dualfil ancillary
obligations of a procedural nature, such as the submission of i@axsetnd the receipt of
notifications, the Commission cannot effectively rely on Diuwec008/55, which concerns the
recovery of tax, which is not in any way involved in the work done by that representative.

22  The Portuguese Republic adds that the Commission cannot effeetiyely Article 18 EC either,
as it covers only persons who are not economically active, whwoamncerned by Article 130 of
the CIRS. Finally, as regards the States party to the EEA Agreement, thawasethe restrictions
on the exercise of freedom of movement cannot be applied by analdty entirety, as the
framework of cooperation established by Directive 77/799 does natnynevent, exist in this
context.

23 Inits statement in intervention, the Kingdom of Spain contiatishe action should be dismissed
on the same grounds as those relied on by the Portuguese Repubbcemphasising that the
Commission did not adduce evidence of the alleged failure to foltfigations as regards
non-residents whose income is subject to deduction of tax at sadmicé, failure, being based on
its own interpretation of the national law at issue, is purely theoretical.

24 As regards the other non-residents, the Commission, acctwdimg Kingdom of Spain, cannot
rely on Article 18 EC because it does not establish that thienah measure at issue applies to
persons who are not economically active. Moreover, that measueghser discriminatory, because
the situation of non-residents is not comparable to that of resiagwmtdisproportionate in view of
the objective pursued, which cannot be achieved by the directived i by the Commission,
which, moreover, are in the process of being amended because of their ineffectiverieesmore,
the Commission has adduced no evidence of the incompatibility \weh Tteaties of the
implementation of the Portuguese law on capital movements torartfrird countries. Finally, the
directives on cooperation and assistance are not applicablations with States party to the EEA
Agreement.

Findings of the Court

Admissibility
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25 It follows from Article 38(1)(c) of the Rules of Procedlaf the Court of Justice and from the
case-law relating to that provision that the application bmiggproceedings must state the subject-
matter of the dispute and a summary of the pleas in law orhwimécapplication is based and that
that statement must be sufficiently clear and precise tbletiae defendant to prepare its defence
and the Court to rule on the application. It is therefore negegwathe essential points of law and
of fact on which a case is based to be indicated cohererdlyngelligibly in the application itself
and for the heads of claim to be set out unambiguously so that the Court does ultiarpletitaor
indeed fail to rule on a claim (see, inter alia, Cas@&43/08Commissionv Czech Republi§2010]

ECR 0000, paragraph 26).

26 By the present action the Commission, according to the ¢¢iitasapplication, seeks a declaration
that the Portuguese Republic has failed to fulfil its obligationsruAdeles 18 EC and 56 EC and
the corresponding articles of the EEA Agreement.

27 In this case it must be observed, first, thatdtear from the pleas in law and the arguments put
forward in the Commission’s application that the Commission crisidise Portuguese Republic for
maintaining in force legislative provisions which are allegedéocontrary to the principle of
freedom of movement enshrined in the articles of the EC Treaty and the EEA Agreieaent ¢

28  Second, as regards the argument concerning the EEA Agreiemmexst, be observed that it is true
that the application was a little unclear in that respecbmnfiwing itself, having pleaded a breach of
Articles 18 EC and 56 EC, to observing that there was a tbr&faihe ‘corresponding articles’ of
that agreement. However, it is common ground, first, that the @ssion made clear in its reply
that it intended to rely on breach of Article 40 of that agper@ alone. Second, and in any event, it
must be observed that, as is apparent from paragraph 59 of theedeffi¢he Portuguese Republic,
it is clear that the latter cannot reasonably be in any doubttieaCommission’s ground of
challenge regarding the EEA Agreement in fact referred tocl&r40 of that agreement.
Accordingly, the Portuguese Republic was in a position to avail itself of its right toddiéself.

29 Third, although the Portuguese Republic maintains that the emtpirpresented by the
Commission in its reply render its reasoning incoherent and aintdtiat assessment relates to the
guestion whether the argument is well founded and does not call irdbogquthe admissibility of
the action, since the grounds of challenge put forward are clear.

30 Finally, in raising, in its reply, the discriminatarature of the disputed measure also as regards
residents who exercise their right to freedom of movement tenilgothe Commission confined
itself to replying to the argument submitted in its defencéhbyPortuguese Republic alleging that
the appointment of a tax representative was required of both mesided non-residents. That
response cannot, therefore, be analysed as a new plea of the Commission.

31 Itis apparent from the foregoing considerations that the present action must bd ddotésible.
The alleged failure to fulfil obligations

32 It must be considered whether, as the Commission mainfaticle 130 of the CIRS constitutes a
restriction on the free movement of capital provided for by Article 56 EQAaticde 40 of the EEA
Agreement, and on the freedom of movement for persons, provided for by Article 18 EC.

- Breach of Article 56(1) EC

33 It is common ground that Article 130 of the CIRS lays dewrobligation to appoint a tax
representative both for non-residents in receipt of income subjestame tax and for residents
who leave Portugal for more than six months. As to the questiotherha rule of that nature is
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such as to cover situations falling within the scope of Arts@leEC, it must be observed that the
Portuguese Republic does not dispute that the obligation laid down lyeAt80 of the CIRS
applies in the case cited by the Commission of capital movenretdted to investments in
immovable property.

According to settled case-law, capital movementadednvestments in immovable property on
the territory of a Member State by non-residents, as is ¢tear the nomenclature of capital
movements set out in Annex | to Council Directive 88/361/EEC, thaenolature retaining the
same indicative value for the purposes of defining the notion of capi@kments (see Case
C-370/05Festersen[2007] ECR 1-1129, paragraph 23, and Case C-45H0OFSA [2007] ECR
[-8251, paragraph 59).

Accordingly, Article 130 of the CIRS falls within tikeope of both Article 56(1) EC, which
prohibits, generally, restrictions on capital movements betweeiMember States, and Article 40
of the EEA Agreement, which contains an identical prohibitionegsards relations between the
States party to that agreement, whether they are Memb#rs &luropean Union or of EFTA (see,
as regards the latter article, Case C-7F@blissements Rimbay#010] ECR 1-0000, paragraph
21).

Consequently, it must be considered whether the obligatsbdden in Article 130 of the CIRS
constitutes a restriction on capital movements.

In that regard it cannot be disputed that, in obligingakgayers in question to appoint a tax
representative, Article 130 of the CIRS requires them to take atishnin practice, to bear the cost
of remunerating that representative. Such constraints credteof® taxpayers a difficulty liable to
discourage them from investing capital in Portugal and, in panjduten investing in property. It
follows that that obligation must be regarded as a restrictidhefree movement of capital which
is generally prohibited by Article 56(1) EC and Article 40 of the EEA Agreement.

However, by arguing that the aim pursued by the obligatiapgoint a tax representative is to
ensure the effectiveness of fiscal supervision and the preventiar afoidance in the context of
income tax for natural persons, the Portuguese Republic is relyiag owerriding requirement of
general interest capable of justifying a restriction on the ceseerof freedom of movement
guaranteed by the Treaty, and the Commission does not disputesebatiriter aliaELISA
paragraph 81; Case C-101/8%2007] ECR 11531, paragraph 55, and Joined Cases C-155/08 and
C-157/08X and Passenheim-van Sch{z09] ECR 1-5093, paragraph 45).

According to the Commission, the requirement laid dowthéynational legislation at issue is,
however, disproportionate in view of the objective pursued, since thieamems offered both by
Directive 2008/55 and by Directive 77/799 are sufficient for the achievement of thatwabjecti

As regards Directive 77/799, it must be recalled thmter the combined provisions of Article
1(2), (3), and (4) thereof, the competent authorities of the MeiBtates are to exchange any
information which may enable them to effect a correct ags&st of income taxes in particular.
Article 2 of Directive 77/799 provides that this exchange of informasiaa occur at the request of
the competent authority of the Member State concerned. As isfldeaArticle 3 of that directive,
the competent authorities of the Member States are also hareye information without prior
request, automatically, in respect of certain categories of case®defo in the directive or even, in
accordance with Article 4 thereof, spontaneously. Lastlyckertll of Directive 77/799 states that
the provisions of the directive are not to impede the fulfilmenhgfveider obligations to exchange
information which might flow from other legal actSLISA paragraphs 39, 40 and 42).

11.10.2016 15:]



CURIA - Dokumente http://curia.europa.eu/juris/document/document tgsif?doclang=EN.

41 The Portuguese Republic maintains, however, that it mayitsaibaguest for information under
Article 2 of Directive 77/799 only if it has sufficient informat at its disposal beforehand, which
would entail the presence of a tax representative residerdringal of whom the tax authorities
could require directly and in person the completion of all thevaat obligations as to tax returns
on behalf of the non-resident taxpayer.

42 In that regard it must be recalled that, in acomelavith settled case-law, the prevention of tax
evasion can be accepted as justification only if the legislais aimed at wholly artificial
arrangements the objective of which is to circumvent the tag, lawich precludes any general
presumption of tax evasion. Consequently, a general presumption @fdabance or tax evasion
cannot justify a fiscal measure which compromises the objeativibge Treaty ELISA paragraph
91 and the case-law cited).

43 In so far as it particularly concerns all non-residaxpayers in receipt in Portugal of income
requiring the submission of a tax return, the obligation to appdiax aepresentative imposes in
respect of an entire category of taxpayers, solely by reasine déct that they are not residents, a
presumption of tax avoidance or tax evasion which cannot on itsustify jthe compromising of
the objectives of the Treaty by such an obligation.

44 Furthermore, where taxable items have been conceatedHhe tax authorities of a Member State
and they have no evidence allowing them to initiate an investigati does not appear that the
obligation to appoint a tax representative would, in itself, keathe disclosure of such evidence
and make good the alleged insufficiency of the mechanisms foxthargge of information under
Directive 77/799.

45 Thus, it is not established that, in the event that@ayer who is not resident in Portugal fails to
fulfil his obligations concerning tax returns and the tax due provesonbave been paid, the
mechanisms of mutual assistance between the competent tax tmghofithe Member States,
relied on by the Commission and as provided for in the fieltirett taxation by Directive 77/799,
are not sufficient for the effective recovery of tax. Therthé&efore no need to ascertain whether
the same is true of the mechanisms provided for as regards recdvbiose taxes by Directive
2008/55, even if it were applicahiatione temporisn the present case.

46 It follows that the obligation to appoint a tax represest@gjoes beyond what is necessary to
achieve the objective of preventing tax evasion and that, consequeatypmmission’s assertion
that such an obligation constitutes an unjustified restrictionthenfree movement of capital
provided for by Article 56 EC is well founded.

a7 Moreover, the obligation to appoint a tax representativetian appropriate or necessary measure
to deal with the ‘practical problem’ identified by the Portuguese Republichvibg in the fact that
it is impossible to have direct contact with non-resident taxpdgmause of the physical distance
between them and the administrative bodies concerned, which slowsthlewperation of those
bodies. With modern communication methods, it is possible to oblige non-resideyetaxjpagive
an address in another Member State for all notifications fhrenPbrtuguese tax authorities. As the
Commission points out, in cases where the physical presence tdximgyer is essential, it is
sufficient to give him the option of being represented by a tax mms/e, rather than imposing a
general obligation.

48 On the other hand, it must be found that, as the PortugapséliR maintains, the obligation to
appoint a tax representative laid down by Article 130 of the GiRS8der, as that article states, to
represent non-residents in dealings with the Directorate-Gefwerdbxation and to ensure their
compliance with their obligations as regards taxation is not impaséaxpayers in receipt only of
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income subject to deduction of tax at source, who do not have to submit a tax return.

It is common ground that, under the combined provisions of Article 3(5) téddkeaw No 463/79
and Decree No 21 305/2003, tax consultants, which are the entities which deduct the tax, pay the t:
due on income subject to such deduction in the name and for the aotthimée taxpayers. They
are required, in that capacity, to register with the tathaities themselves and thus already
represent those taxpayers in dealings with those authorities amldiagly complete the
formalities as regards tax returns in relation to that ircoiime Commission may not, therefore,
effectively maintain that such an arrangement is only apparent fromaciNo 14/93, which, given
its legal status, does not allow the taxpayers concerned taaascaearly their position as regards
the obligation laid down by Article 130 of the CIRS. Accordinghe failure to fulfil obligations
found in paragraph 46 of this judgment in the light of the provisions t¢l&r56 EC cannot be
considered to be established as regards those non-residentgeipt osty of income subject to
deduction of tax at source.

- Breach of Article 40 of the EEA Agreement

One of the principal aims of the EEA Agreement is doige for the fullest possible realisation of
the free movement of goods, persons, services and capital withimhtfle European Economic
Area, so that the internal market established within the Earopmion is extended to the EFTA
States. From that angle, several provisions of the abovementioned Agreemetanaled to ensure
as uniform an interpretation as possible thereof throughout the EE€AQ(Sinion 1/92 of 10 April
1992, [1992] ECR-R2821). It is for the Court in that context to ensure that the nflése EEA
Agreement which are identical in substance with those of thatyliare interpreted in a uniform
manner within the Member States (Caset32/01 Ospelt and Schlossle Weissenbd&P03]

ECR 9743, paragraph 29, and Case C-54@0nmissiorv Italy [2009] ECR $10983, paragraph
65).

It follows that, if restrictions on the free movemeantapital between nationals of States party to
the EEA Agreement must be assessed in the light of Article 40 of and AnnextK#ttAgreement,
those stipulations have the same legal scope as those of the salbstaatintical provisions of
Article 56 EC (Case €&21/07Commissiornv Netherlandg2009] ECR 1-4873, paragraph 33, and
Commissiorv Italy, paragraph 66).

Consequently, and for the reasons set out when examini@grimaission’s action in the light of
Article 56(1) EC, the obligation to appoint a tax representatiheiwthe Portuguese legislation
imposes on non-residents constitutes a restriction on the freenmanveof capital within the
meaning of Article 40 of the EEA Agreement.

It must, however, be held that, as is apparent from paragraphs 43 to 46 of the present jindgment
restriction could not be regarded as justified in the light dick 56 EC by the overriding
requirement of general interest of ensuring the effectiveness aff $igpervision and the prevention
of tax avoidance, since it goes beyond what is necessary to atié\abjective and given that it
has not been established that the mechanisms of mutual assisteawesn the competent tax
authorities of the Member States in the field of direct taravailable to the Portuguese Republic
under Directive 77/799 are not sufficient for the achievement of that objective.

None the less, as the Court has already held, the casedegvning restrictions on the exercise of
freedom of movement within the Union cannot be transposed in itstentirmovements of capital
between Member States and non-member countries, since such mts/&ake place in a different
legal context (se@, paragraph 60, andommissiorv Italy, paragraph 69).
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In this case, it should first be noted that the fweornle of cooperation between the competent
authorities of the Member States established by Directive 7d@89 not exist between the latter
and the competent authorities of a non-Member State when the Hatenot entered into any
undertaking of mutual assistance.

In that regard, in confining itself, in its reply ttee observations submitted by the Spanish
Government in its statement in intervention in support of the fosmsrder sought by the
Portuguese Republic, to mentioning in a very general way the agméeitimking it to the States
belonging to the EEA which were not Members of the Union, the Casionidailed to establish
that those agreements actually included sufficient mechanisnmbegaxchange of information to
verify and monitor the returns submitted by taxable persons residing in those States.

Accordingly, it must be considered that, in so far as it concerny¢agpasiding in States party to
the EEA Agreement which are not Members of the Union, the obligadoappoint a tax
representative does not go beyond what is necessary to achieve ¢htvebpf ensuring the
effectiveness of fiscal supervision and preventing tax avoidance.

The action must therefore be dismissed in so far @daims infringement by the Portuguese
Republic of its obligations under Article 40 of the EEA Agreement.

- Breach of Article 18 EC

In addition, the Commission seeks a declaration fror@dleet that the Portuguese Republic has
failed to fulfil its obligations under Article 18 EC.

Since the provisions of the Treaty and the EEA Agreeoterihe free movement of capital
preclude the contested legislation, there is no need for a sepaeamination of that legislation in
the light of Article 18 EC concerning freedom of movement for per¢ees, by analogy, Case
C-345/05Commissiory Portugal [2006] ECR 1-10633, paragraph 45).

It follows from all the foregoing considerations that itstnbe declared that by adopting and
maintaining in force Article 130 of the CIRS which requires nesigdents to appoint a tax
representative in Portugal if they are in receipt of incomaireg the submission of a tax return,
the Portuguese Republic has failed to fulfil its obligations under Article 56 EC.

Costs

Under Article 69(2) of the Rules of Procedure, the unsdatessty is to be ordered to pay the
costs if they have been applied for in the successful partygslipigs. Under Article 69(3) of those
rules, where each party succeeds on some and fails on otkey beavhere the circumstances are
exceptional, the Court may order that the costs be shared or that the parties beantbestaw

In this dispute, account must be taken of the fact lkaCbmmission’s grounds of challenge
regarding taxpayers in receipt only of income subject to deductidaxoat source and to the
requirements of the EEA Agreement have not been upheld.

Therefore, the Portuguese Republic must be ordered thneayquarters of the costs, and the
Commission to pay the remaining quarter.

Under the first subparagraph of Article 69(4) of those Misber States which intervene in the
proceedings are to bear their own costs. The Kingdom of Spain must accordingly bear its awn cost:
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On those grounds, the Court (Fourth Chamber) hereby:

1. Declares that by adopting and maintaining in force Aicle 130 of the Personal Income
Tax Code (Cdodigo do Imposto sobre o Rendimento das Pessodsg8lares), which
requires non-residents to appoint a tax representative in Portugal ifiey are in receipt of
income requiring the submission of a tax return, the Pduguese Republic has failed to
fulfil its obligations under Article 56 EC;

2. Dismisses the action as to the remainder;

3. Orders the Portuguese Republic to pay three-quears of the costs. Orders the
Commission to pay the remaining quarter;

4.  Orders the Kingdom of Spain to pay its own costs.

[Signatures]

* Language of the case: Portuguese.
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