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JUDGMENT OF THE COURT (Eighth Chamber)

13 October 2011*]

(Freedom to provide services — Tax legislation — Tax credit on income from loans granbed for t
acquisition of assets used on national territory — Exclusion of assets for which the ughtis
transferred to a third party established in another Member State)

In Case G9/11,

REFERENCE for a preliminary ruling under Article 267 TFEU frma Cour d’appel de Bruxelles
(Belgium), made by decision of 25 November 2010, received at the @oudranuary 2011, in the
proceedings

Waypoint Aviation SA

Etat belge — SPF Finances,
THE COURT (Eighth Chamber),

composed of A. Prechal, President of the Chamber, acting f&rédsedent of the Eighth Chamber,
K. Schiemann and E. Jarasas (Rapporteur), Judges,

Advocate General: J. Kokott,

Registrar: A. Calot Escobar,

having regard to the written procedure,

after considering the observations submitted on behalf of:

- Waypoint Aviation SA, by A. Huyghe and B. Philippart de Foy, avocats,

- the European Commission, by R. Lyal and J.-P. Keppenne, acting as Agents,

having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following
Judgment

1 This reference for a preliminary ruling concerns the interpretation of AdzlE€ and 49 EC.

2 The reference has been made in proceedings between Waypoint Aviafiavagggoint Aviation’)
and Etat belge — SPF Finances (Service public fédéral fina(®elgian State — Public Federal
Finance Authority) concerning a refusal to grant the tax credit, krasvnotional withholding tax
on movable assets’, for the tax years 1995 and 1996.
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National legal context

3 The Income Tax Code provides that the tax on interedlaitiaims and loans is to be levied at
source in the form of a withholding tax, known as ‘withholding tax on movable assets’.

4 Royal Decree No 187 of 30 December 1982 on the establishment of coordination Menttesr (
belge of 13 January 1983, p. 502; ‘the Royal Decree’) established aypartkax regime for
companies fulfilling certain criteria, known as ‘coordination centres’.

5 Article 29 of the Law of 11 April 1983 on fiscal abddgetary provisionsMoniteur belge of
16 April 1983), as amended by the Law of 4 August 1986 on fiscal prasigvioniteur belge of
20 August 1986; ‘the Law of 11 April 1983’), provides:

‘The following exemptions are applicable for each taxable periagspect of which companies
receive the advantages provided for ... in Article 5 of Royal Decree No 187 ...:

2(a) ...

2(b) For the determination of its net amount taxable in theshaf the beneficiaries ... the
income from debt-claims or loans shall be increased by a notiatidiolding tax on movable
assets which is equal to 25/75 of the net amount received octedlland, for the application of
Articles 18, 97 and 211 of the Income Tax Code, that notional withigplidix shall be deemed
equivalent to the actual withholding tax referred to in Article 174 of that Code;

(d)  as regards the income from debt-claims or loans the @rantotional withholding tax shall
be applicable only in so far as the capital borrowed is applied by those kmdgytar centres or by
members of the group of which the centre forms part either to thugsémn in new condition or to
the reinstatement to new condition of fixed tangible assets whie use in Belgium in the
exercise of their business activity and the right to use sws#tsass not transferred, under any
agreement whatsoever, to third parties other than the Belgian members of the group ...".

6 That provision enables undertakings which lend to a coaatinegntre to add to the interest
which they charge a notional withholding tax which is then seagdiinst their tax liability. The
provision therefore grants those undertakings a tax advantage, inrnheffar tax credit, thereby
allowing the coordination centre to obtain financing at a lower cost.

The dispute in the main proceedings and the questions referred for agliminary ruling

7 Waypoint Aviation, a company incorporated under Belgian haw,as its object all operations
directly or indirectly linked with the acquisition, leasing dmancing of aircraft intended for the
transport by air for payment of passengers and goods.

8 During the 1990s, Waypoint Aviation acquired two Airbusrait by a financial leasing contract
entered into by Lizad, a European Economic Interest Grouping (Efd@rned by French law.
The two Airbus aircraft were then acquired by the Sabena graopxlination centre, Sabena
Interservices Center SA (‘the coordination centre’), by meamssefcond financial leasing contract
concluded with Waypoint Aviation, stipulating that the latter woeldinn the notional withholding
tax in its entirety to the coordination centre.
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By a third financial leasing contract, those tworaft were acquired by Atrix SA, a company in
the Sabena group, to be leased to Sabena. In the context of a toopagaecement, Sabena
subleased the planes for three years to Air France.

On the basis of Article 29(2)(b) of the Law of 11 April 1983, Waypoint Aviation sought the grant of
the notional withholding tax for the tax years 1995 and 1996, in the amaiuBEF 201 229 077
and BEF 82 854 305 respectively, on the interest included inhdrges paid by the coordination
centre under the leasing contract concluded between them.

On 12 March 1997, the tax authorities, refusing the application of the notional withholdiegtax, s
Waypoint Aviation a notice of rectification. The complaint lodged bgypvint Aviation on
29 April 1998 against the tax levied on the basis of that noticeatification was rejected by a
decision of 8 July 2003 of the Regional Director for taxation ongtbend that the two aircraft
were used by Air France, a company established in France.

Waypoint Aviation brought proceedings before the Tribunal de peerimstance de Bruxelles
(Court of First Instance of Brussels)(Belgium) which dismissedlaims by a judgment of 11 May
2005. Waypoint Aviation then appealed against that judgment before #@rangfcourt, arguing,
inter alia, that Article 29(2)(d) of the Law of 11 April 1983ated a restriction on freedom to
provide services and an obstacle to freedom of establishment.

In its decision, giving a teleological interpretatiorihatt provision, the referring court takes the
view that it prohibits the transfer to a third party, other tlaBelgian member of the group
concerned, of the right to use an asset acquired by means ofirfftpaonferring entitlement to
notional withholding tax, irrespective of the person making that transfer.

The referring court states that the notional withholdirgigaan advantage which directly
influences, for a Belgian company wishing to invest, the cost of fingrsence, where it is granted,
it has the effect of reducing the burden of financing, to the benefit of the lender.

That court finds that Article 29(2)(d) of the Law of 1driA1983 has the effect that the notional
withholding tax is granted where the provision of aircraft leasenyices is made in favour of a
Belgian company, whereas it is refused where the lessealdiggstd in a Member State other than
Belgium. It concludes that that provision is in principle contrayyArticle 49 EC since it
discourages a Belgian undertaking from providing a leasing serviaectmpany established in
another Member State by making that provision of services more orferoie group of which
that Belgian company forms part, since the notional withholding gaxot then granted to the
lender. It refers to Case-830/07Jobra [2008] ECR £9099.

In those circumstances, the Cour d’appel de Bruxellededeto stay the proceedings and to refer
the following questions to the Court of Justice for a preliminary ruling:

‘(1) Does Article 49 [EC] prelude the application of a national prmvisuch as Article 29(2)(d)
of the Law of 11 April 1983, in so far as:

first, that provision permits the grant of a tax credit, the notionthlhwlding tax on movable assets,
to the recipients of income from debt-claims or loans grantadctwordination centre, within
the meaning of Royal Decree No 187 ..., where the company whichhesasds borrowed
by or through the coordination centre in order to acquire a tangibét afich it uses in
Belgium in the exercise of its business activity confers tghtrio use that asset on a
company which forms part of the same group of companies and whiesident in Belgium,
whereas, second, that provision does not permit the grant of addix where the same
company confers a right to use the same tangible asset on a companglahicims part of
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the same group of companies but which is resident in a Member State other than Belgium?

(2) Must Article 10 [EC], read in conjunction with iste 49 [EC], be understood as prohibiting
an interpretation of a provision such as Article 29(2)(d) of the bf 11 April 1983, which
makes the grant of a tax credit, the notional withholding tax on mevatdets, to the
recipients of income from debt-claims or loans granted to a cotiadineentre, within the
meaning of Royal Decree No 187 ..., subject to the condition thaghito use the tangible
asset financed by means of those debt-claims or loans is canberie member of the group
established in another Member State, by any company in the grodmaoa only by the
company which acquires the tangible asset through that financing, laictl wses it in
Belgium in the exercise of its business activity?’

Consideration of the questions referred

As a preliminary point, it must be observed that the referring court itsefptiele 29(2)(d) of the
Law of 11 April 1983 as prohibiting the transfer of the right to aiIseasset acquired by means of
financing conferring entitlement to notional withholding tax to a pany not established in
Belgium, irrespective of the person making that transfer. The concludes that, by reason of that
provision, Waypoint Aviation cannot benefit from the notional withholdingftaxthe financing
which permitted the acquisition of the aircraft where the righise those aircraft was transferred
by Sabena to Air France during the tax years at issue. K thkeview, however, that that provision
is in principle contrary to Article 49 EC.

In those circumstances, the Court finds that, by theigpueseferred, which should be considered
together, the referring court asks, in essence, whether éAdigl EC must be interpreted as
precluding a legislative provision of a Member State, such asntiesue in the main proceedings,
which provides for the grant of a tax credit on income from loansgedwio certain companies for
the acquisition of new assets used on the national territorycsubjthe condition that the right to
use the asset is not transferred, by the company which acquitledugh the loan conferring
entitlement to the tax credit or by any other company in the gaoup, to third parties other than
members of that group established in that Member State.

It has been consistently held that, whilst directti@xdalls within their competence, the Member
States must none the less exercise that competence consistently wghdeunion law (see, inter
alia, Case €87/10Tankreederei 1 [2010] ECR 0000, paragraph 14 and cds& cited).

However, the leasing and hiring of aircraft constgetgices within the meaning of Article 50 EC
(see, by analogy, Case-451/99 Cura Anlagen [2002] ECR #3193, paragraph 18, anbbbra,
paragraph 22), so that the provisions of the EC Treaty on the frededmmovide services apply to a
situation such as that in issue in the main proceedings.

The freedom to provide services may be relied on lmhdertaking against the Member State in
which it is established where the services are provideccipieats established in another Member
State and, in general, whenever a provider of services offetisesemn a Member State other than
the one in which he is established (see, inter &akreederei |, paragraph 16 and case-law cited).

The Court has repeatedly held that national measureb wiobibit, impede or render less
attractive the exercise of the freedom to provide serviceeanéctions on that freedom (see, inter
alia, Jobra, paragraph 19, antankreederei |, paragraph 15).

In the present case, it must be held that a natiooa@kion such as that in issue in the main
proceedings — which applies a less favourable tax regime to infrmmea loan financing the
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acquisition of an asset, where the right to use that astenserred to a company established in
another Member State, than to income from a loan financingctipgsition of an asset used by a
company established in the national territory — is likely szalirage undertakings that would be
eligible for that tax advantage from providing services intendethémde the acquisition of assets
where the right to use will be transferred to economic operastablished in other Member States
(see, to that effecfiobra, paragraph 24, antankreederei |, paragraph 17).

Similarly, given that the tax advantage may be add#et toost of the loan borne by the borrower,
a matter moreover acknowledged in the present case as ifrategraragraph 8 of this judgment,
such a provision is likely to discourage undertakings wishing to a&cguniasset by means of a loan
from providing services leading to the transfer of the right to use thet, asich as leasing services,
to economic operators established in other Member States.

Furthermore, if, under that provision, the right to use madybe transferred to such economic
operators not only by the undertaking which acquires the asset by wietres loan conferring
entitlement to the tax advantage, but also by all the compar@sybe to the same group as that
company, that provision is likely also to discourage those companies&oying out cross-border
activities which lead to the transfer of that right to use.

Consequently, national legislation such as that in isstide main proceedings constitutes a
restriction on the freedom to provide services within the meaning of Article 49 EC.

That restriction may be accepted only if it isifiest by overriding reasons in the public interest.
Even if that were so, application of that restriction wouitl bave to be such as to ensure
achievement of the aim pursued and not go beyond what is necessary for that (Jankosederel
|, paragraph 19 and case-law cited).

In the present case, however, no justification hasppgdnrward by the Belgian Government nor
contemplated by the referring court.

Consequently, the answer to the questions referredt idrtidde 49 EC must be interpreted as
precluding a legislative provision of a Member State, such asntiesue in the main proceedings,
which provides for the grant of a tax credit on income from loansgedwvio certain companies for
the acquisition of new assets used on the national territorycsubjthe condition that the right to
use the asset is not transferred, by the company which acquitledugh the loan conferring
entitlement to the tax credit or by any other company in the gaoup, to third parties other than
members of that group established in that Member State.

Costs

Since these proceedings are, for the parties to tmepmaieedings, a step in the action pending
before the national court, the decision on costs is a matteth&brcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Eighth Chamber) hereby rules:

Article 49 EC must be interpreted as precluding a legilative provision of a Member State,
such as that in issue in the main proceedings, which pralas for the grant of a tax credit on
income from loans provided to certain companies for the acquison of new assets used on the
national territory subject to the condition that the right to use the asset is not transferred, by
the company which acquired it through the loan conferring atitlement to the tax credit or by

03.11.2016 10:4



CURIA - Dokumente http://curia.europa.eu/juris/document/document tgsi?doclang=EN.

any other company in the same group, to third parties othethan members of that group
established in that Member State.

[Signatures]

* Language of the case: French.
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