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JUDGMENT OF THE COURT (Grand Chamber)

29 November 2011*§

(Transfer of a company’s place of effective management to a Member Statdath#rat in which it
is incorporated — Freedom of establishment — Article 49 TFEU — Taxation of unreapgetigains
relating to the assets of a company transferring its place of management betwdssr Btates —
Determination of the amount of tax at the time of the transfer of the place of managemenediate
recovery of the tax — Proportionality)

In Case G371/10,

REFERENCE for a preliminary ruling under Article 267 TFEU frohe Gerechtshof Amsterdam
(Netherlands), made by decision of 15 July 2010, received at thé @ow6 July 2010, in the
proceedings

National Grid Indus BV
v
Inspecteur van de Belastingdienst Rijnmond / kantoor Rotterdam,
THE COURT (Grand Chamber),

composed of A. Tizzano, President of the First Chamber, acgiRgesident, J.N. Cunha Rodrigues, K.
Lenaerts (Rapporteur) and A. Prechal, Presidents of Chambe&gyd&de Lapuerta, K. Schiemann, E.
Levits, A. O Caoimh, L. Bay Larsen, T. von Danwitz and M. Berger, Judges,

Advocate General: J. Kokott,

Registrar: M. Ferreira, Principal Administrator,

having regard to the written procedure and further to the hearing on 21 June 2011,
after considering the observations submitted on behalf of:

- National Grid Indus BV, by F. Pétgens, belastingadvisewt,D. Hofland and E. Pijnacker
Hordijk, advocaten,

- the Netherlands Government, by C. Wissels, M. de Ree and J. Langer, acting as Agents,
- the Danish Government, by C. Vang, acting as Agent,

- the German Government, by T. Henze and C. Blaschke, acting as Agents,

- the Spanish Government, by M. Mufoz Pérez, acting as Agent,

- the French Government, by G. de Bergues and N. Rouam, acting as Agents,
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- the Italian Government, by G. Palmieri, acting as Agent, and P. Gentili, avvocato dello Stat

- the Portuguese Government, by L. Inez Fernandes and J. Menezes Leitdo, acting as Agents,
- the Finnish Government, by J. Heliskoski and M. Pere, acting as Agents,

- the Swedish Government, by A. Falk and S. Johannesson, acting as Agents,

- the United Kingdom Government, by S. Hathaway, acting as Agent, and K. Bacon, batrrister,
- the European Commission, by W. Roels and R. Lyal, acting as Agents,

after hearing the Opinion of the Advocate General at the sitting on 8 September 2011,

gives the following

Judgment
1 This reference for a preliminary ruling concerns the interpretation of ArticlEB9.T
2 The reference has been made in proceedings between Natidnaldus BV (‘National Grid Indus’),

a company incorporated under Netherlands law with its registdéfied in the Netherlands, and the
Inspecteur van de Belastingsdienst Rijnmond / kantoor Rotterdam (ospécthe Rijnmond tax

service, Rotterdam office, ‘the Inspector’) concerning the tamatf the unrealised capital gains in
relation to the assets of that company on the occasion of dhefdr of its place of effective
management to the United Kingdom.

Legal context

Convention for the avoidance of double taxation and the prevention of fiscal evasion

3 The Kingdom of the Netherlands and the United Kingdom adt@mtain and Northern Ireland have
concluded a convention for the avoidance of double taxation and the prewarigoal evasion with
respect to taxes on income and capital gains (‘the Convention’).

4 Article 4 of the Convention provides:

1. For the purposes of this Convention, the term “resident obbtiee States” means any person
who, under the laws of that State, is liable to tax thereirebgon of his domicile, residence, place of
management or any other criterion of a similar nature. ...

3.  Where by reason of the provisions of paragraph 1 a person other than an individuadesbatesi
both States, then it shall be deemed to be a resident oftdlte I8 which its place of effective
management is situated.’

5 Under Article 7(1) of the Convention, ‘[tlhe profits of emterprise of one of the States shall be
taxable only in that State unless the enterprise carries onelssin the other State through a
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permanent establishment situated therein. If the enterprisgescan business as aforesaid, the profits
of the enterprise may be taxed in the other State but only sb aiubem as is attributable to that
permanent establishment.’

Article 13 of the Convention provides:

1. Gains derived by a resident of one of the States fnenalienation of immovable property ...
situated in the other State may be taxed in that other State.

2. Gains from the alienation of movable property forming paithe business property of a
permanent establishment which an enterprise of one of the Statdn the other State ... including
such gains from the alienation of such a permanent establishat@me Or with the whole enterprise)
... may be taxed in that other State.

3. Gains from the alienation of ships or aircraft operetedternational traffic ... shall be taxable
only in the State in which the place of effective management of the enterpris@tsdsit

4. Gains from the alienation of any property other thanréfetred to in paragraphs 1, 2 and 3 of
this Article, shall be taxable only in the State of which the alienator is a resident

Netherlands legislation

Article 16 of the Law on income tax 1964 (Wet op rdeinstenbelasting 1964, ‘the Wet IB’)
provides:

‘Benefits derived from the business that have not yet been talkemadobunt ... are included in the
profits for the calendar year in which the person on whose bélgaliusiness is run ceases to derive
profits from the business taxable in the Netherlands ...’

In accordance with Article 8 of the Law on corpgoratax 1969 (Wet op de vennootschapsbelasting
1969, ‘the Wet VPB’), Article 16 of the Wet IB applies by analogy to the levying of corporation tax.

Under Article 2(4) of the Wet VPB, [i]f a body hasen established under Netherlands law, for the
application of the present law ... that body is still regarded as established in thdadether’.

Background to the dispute in the main proceedings and thguestions referred for a preliminary
ruling

National Grid Indus is a limited liability company angorated under Netherlands law. Until 15
December 2000 its place of effective management was in the Netherlands.

That company has since 10 June 1996 had a claim of GBP 33 1ab@®d Mational Grid Company
plc, a company established in the United Kingdom.

Following the rise in value of the pound sterling against the Dutch igaifdenrealised exchange rate
gain was generated on that claim. On 15 December 2000 the exchange rate gain was NLG 22 128 16(

On that date National Grid Indus transferred its place otiefenanagement to the United Kingdom.
In accordance with Article 2(4) of the Wet VPB, National Gridus in principle remained liable to tax
indefinitely in the Netherlands, because it was incorporated iNwtberlands law. However, by virtue
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of Article 4(3) of the Convention, which prevails over national law, dweti Grid Indus was deemed to
be resident in the United Kingdom after the transfer of itseptdceffective management. Since after
that transfer it no longer had a permanent establishment withimeaning of the Convention in the
Netherlands, only the United Kingdom was entitled to tax itstgrahd capital gains after the transfer,
in accordance with Articles 7(1) and 13(4) of the Convention.

As a result of the application of the Convention, National Grid Indus ceasevéopdefits taxable in
the Netherlands within the meaning of Article 16 of the Wetsi®that under that provision, read in
conjunction with Article 8 of the Wet VPB, there had to bignal settlement of the unrealised capital
gains at the time of the transfer of the company’s place of managemeispaetor thus decided that
National Grid Indus should be taxed inter alia on the exchang@aatementioned in paragraph 12
above.

National Grid Indus brought an action against the Inspedecision in the Rechtbank Haarlem
(District Court, Haarlem), which upheld the decision by judgment of 17 December 2007.

National Grid Indus thereupon appealed to the GerechtshsteAdam (Regional Court of Appeal,
Amsterdam) against the judgment of the Rechtbank Haarlem.

The Gerechtshof Amsterdam considers, first, thatohatiGrid Indus may rely on freedom of
establishment to challenge the tax consequences which the Nallseda the Member State of origin,
attaches to the transfer of the company’s place of effectiveageanent to another Member State. As
the existence and functioning of the company as incorporated under Netherlands law aeetedt aff
the national legislation at issue, the case in the main proceedings mayrggidised from Case 81/87
Daily Mail and General Trusf1988] ECR 5483 and Case-210/06 Cartesio [2008] ECR 19641.
However, the point is not free from doubt.

The Gerechtshof Amsterdam considers, next, that athxas that at issue in the main proceedings is
an obstacle to freedom of establishment. The national measuwéhioh the tax is based might,
however, be justified by the objective of ensuring the balanced allocation of powersiohtagalveen
the Member States, in accordance with the principle of fisealtoriality linked to a temporal
component. It explains that Article 16 of the Wet IB is basedhenidea that the entire profits of a
resident company should be taxed in the Netherlands. When liability ito e Netherlands ceases as
a result of the transfer of the place of effective managemeheafompany concerned, the unrealised
capital gains relating to the company’s assets which have nbegattaxed in the Netherlands should
be regarded as profit that has been made and should therefore be taxed.

The Gerechtshof Amsterdam considers, however, thatnbtche ruled out that, in accordance with
Case C9/02de Lasteyrie du Saillaj2004] ECR +2409 and Case-@70/04N [2006] ECR #7409, the
final settlement tax as provided for by the legislation at issue in the main girggeeould be regarded
as disproportionate, given that it entails an immediately reableetax debt and takes no account of
decreases in value occurring after the company has transitsneldce of management. That court
considers that this point too is open to doubt. It adds that deféhentax until the time of actual
realisation of the gains could create insurmountable problems in practice.

Finally, the Gerechtshof Amsterdam points out that iprigent case no decrease in value can occur
after the transfer of the place of effective management adMNdtGrid Indus, since the transfer put an
end to the exchange rate risk in respect of a debt expresstatling. After the transfer the company
was obliged to calculate its taxable profits in sterling.
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21 In those circumstances, the Gerechtshof Amsterdamtedett stay the proceedings and to refer the
following questions to the Court for a preliminary ruling:

‘1.  If a Member State imposes on a company incorporated under the law of that MemhehiSkate
transfers its place of effective management from that Mer8tete to another Member State a final
settlement tax in respect of that transfer, can that compatihye present state of Community law, rely
on Article 43 EC (now Atrticle 49 TFEU) against that Member State?

2. Ifthe first question must be answered in the affirmative: is a finametit tax such as the one at
issue, which is applied, without deferment and without the possibilitjkfgagubsequent decreases in
value into consideration, to the capital gains relating to tlsetgsof the company which were
transferred from the Member State of origin to the host MerSkate, as assessed at the time of the
transfer of the place of management, contrary to Article 43ri6@ Article 49 TFEU), in the sense
that such a final settlement tax cannot be justified by thesség of allocating powers of taxation
between the Member States?

3. Does the answer to the previous question also depend on the circumstance that thiefiraltset
tax in question relates to a (currency) profit which accrued under the tax juoisditthe Netherlands,
whereas that profit cannot be reflected in the host Member State under the taxirsysteenthere?’

Consideration of the questions referred
Question 1

22 By its first question the referring court asks essnwhether a company incorporated under the law
of a Member State which transfers its place of effectiamagement to another Member State and is
taxed by the former Member State on the occasion of thateraresf rely on Article 49 TFEU against
that Member State.

23 The Netherlands, German, Italian, Portuguese, FinnigdiSwand United Kingdom Governments
submit that Article 49 TFEU leaves untouched the Member States’ power tdegnsiation, including
fiscal rules relating to transfers between Member Staftéise places of management of undertakings.
The Court’s interpretation of that articleaily Mail and General TrusandCartesiodoes not concern
solely the conditions of the incorporation and functioning of companies under national company law.

24 Those governments observe that National Grid Indus, simpBabgn of the transfer of its place of
effective management, ceases to be subject to the tax lawg dflember State of origin. The
Netherlands loses all tax jurisdiction in respect of incormenfthat company’s activities. The tax at
issue in the main proceedings is thus closely linked to the prosisif national company law which
determine the conditions of the establishment of companies and tiedetraf their place of
management, and the tax is a direct consequence of those provisions.

25 It must be recalled that, in accordance with Article 54 TFEU, companies ordimegifin accordance
with the law of a Member State and having their registerédepfcentral management or principal
place of business within the European Union are to be treatetiefpurposes of the rules of the FEU
Treaty on freedom of establishment, in the same way as hparsmns who are nationals of Member
States.

26 In the absence of a uniform definition in European Unwrofathe companies which may enjoy the

5von 16 24.06.2015 14



CURIA - Dokumente http://curia.europa.eul/juris/document/document tpsiitdoclang=EN&t.

6 von 16

27

28

29

30

31

32

right of establishment on the basis of a single connecting factondeiey the national law applicable

to a company, the question whether Article 49 TFEU appliesctmmgany which seeks to rely on the
fundamental freedom enshrined in that article — like the questi@ther a natural person is a national
of a Member State and hence entitled to enjoy that freedom a-preliminary matter which, as
European Union law now stands, can only be resolved by the applicable national law. Consdigeently,
guestion whether the company is faced with a restriction ofréleelom of establishment within the
meaning of Article 49 TFEU can arise only if it has beaal#shed, in the light of the conditions laid
down in Article 54 TFEU, that the company actually has a tigtihat freedom (sePaily Mail and
General Trustparagraphs 19 to 23; Case2G8/00Uberseering2002] ECR 9919, paragraphs 67 to
70; andCartesiq paragraph 109).

A Member State thus has the power to define both the ¢omgntactor required of a company if it is
to be regarded as incorporated under its national law and ascapahle of enjoying the right of
establishment, and that required if the company is to be ablequgly to maintain that status
(Cartesiq paragraph 110). A Member State is therefore able, in the alaa company incorporated
under its law, to make the company’s right to retain its lpgatonality under the law of that State
subject to restrictions on the transfer abroad of the companyte pé& effective management
(Uberseering paragraph 70).

In the case in the main proceedings, the transferalipridl Grid Indus of its place of effective
management to the United Kingdom did not, however, affect its status as a congmapgrated under
Netherlands law, in accordance with that law, which applies the incorporation theorypantesn

The Netherlands, German, Italian, Portuguese, FinnigdiSwand United Kingdom Governments
submit, however, that, if a Member State has power to requiemgany leaving its territory to be
wound up and liquidated, it must also be regarded as having powmpdse fiscal requirements if it
applies the system — more advantageous from the point of view ohtile siarket — of transferring
the place of management while retaining legal personality.

However, the power referred to in paragraph 27 abovendbesean that the Treaty rules on freedom
of establishment do not apply to national legislation on the incorporahd winding up of companies
(seeCartesiq paragraph 112).

The national legislation at issue in the main proceedings not concern the determination of the
conditions required by a Member State of a company incorporated tstw ifor that company to be
able to retain its status of a company of that Member Sfee transferring its place of effective
management to another Member State. The legislation confinedatsgéiiching tax consequences, for
companies incorporated under national law, to a transfer of the plananagement between Member
States, without the transfer affecting their status of companies of the MetateemSjuestion.

In the main proceedings, since the transfer by National Grid Indus of its pl#feetofeemanagement
to the United Kingdom did not affect its status of a company incatpdrunder Netherlands law, the
transfer did not affect that company’s possibility of relying onicke 49 TFEU. As a company
incorporated under the legislation of a Member State and havinggistered office and central
management within the European Union, it benefits, in accordanhbeAnticle 54 TFEU, from the
Treaty provisions on freedom of establishment, and can thus rely nghts under Article 49 TFEU,
in particular for challenging the lawfulness of a tax imposed on it by that MeBtdie on the occasion
of the transfer of its place of effective management to another Member State.
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33 The answer to Question 1 is therefore that a compaogpbrated under the law of a Member State
which transfers its place of effective management to anottembdr State, without that transfer
affecting its status of a company of the former Member Stass, rely on Article 49 TFEU for the
purpose of challenging the lawfulness of a tax imposed on it byotinmeef Member State on the
occasion of the transfer of the place of effective management.

Questions 2 and 3

34 By its second and third questions, which should be tagether, the referring court asks essentially
whether Article 49 TFEU must be interpreted as precludindeggislation of a Member State, such as
that at issue in the main proceedings, under which unrealisetdloggons relating to the assets of a
company incorporated under the law of that Member State whichferanss place of effective
management to another Member State are taxed by the formdvavi&tate at the time of the transfer,
without that legislation providing for the payment of the tax imposethancompany to be deferred
until the time when the gains are actually realised, or takaugpunt of decreases in value that may
occur after the transfer of the place of management. It also wishes to know vihetiméerpretation of
Article 49 TFEU is affected by the fact that the unrealised capital gaing¢hiatxad relate to exchange
rate gains which cannot be reflected in the host Member State under the tax systemthefer

Existence of a restriction of freedom of establishment

35 Article 49 TFEU requires the abolition of restrictiomsthe freedom of establishment. Even though,
according to their wording, the Treaty provisions on freedom of éshaint are aimed at ensuring
that foreign nationals are treated in the host Member Stateeisame way as nationals of that State,
they also prohibit the Member State of origin from hindering thiab8shment in another Member
State of one of its nationals or of a company incorporated undepisdaltion (see Case-264/96ICI
[1998] ECR 14695, paragraph 21; Case298/05Columbus Container Servic§z007] ECR 110451,
paragraph 33; Case-057/07 Krankenheim Ruhesitz am WannSsniorenheimstatf2008] ECR
[-8061, paragraph 29; and Cas®@@08CIBA[2010] ECR #2911, paragraph 18).

36 Itis also settled case-law that all measures which prdhipiede or render less attractive the exercise
of the freedom of establishment must be regarded as restriototiat freedom (see Case4@2/02

Caixa Bank Francg2004] ECR 18961, paragraph 1Xolumbus Container Servigegaragraph 34;
Krankenheim Ruhesitz am Wannsee-Seniorenheinsagigraph 30; andIBA, paragraph 19).

37 In the case in the main proceedings, it is cledratltmmpany incorporated under Netherlands law
wishing to transfer its place of effective management outside Nelsrterritory, in the exercise of its
right guaranteed by Article 49 TFEU, is placed at a disadvamiaigems of cash flow compared to a
similar company retaining its place of effective managemeihteriNetherlands. In accordance with the
national legislation at issue in the main proceedings, the ¢éraokthe place of effective management
of a Netherlands company to another Member State entails thediai taxation of the unrealised
capital gains relating to the assets transferred, wheveasgsins are not taxed when such a company
transfers its place of management within the Netherlands. dpitakcgains relating to the assets of a
company transferring its place of management within the Netitsrlare not taxed until they are
actually realised and to the extent that they are realiBeat difference of treatment relating to the
taxation of capital gains is liable to deter a company incorpbrateler Netherlands law from
transferring its place of management to another Member $teée {0 that effecie Lasteyrie du
Saillant paragraph 46, and, paragraph 35).
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That difference of treatment cannot be explained by an objective differencetmisittram the point
of view of legislation of a Member State aiming to tax @piains generated in its territory, the
situation of a company incorporated under the law of that Member Btach transfers its place of
management to another Member State is similar to that of a company also incorporatéideuiasieof
the former Member State which keeps its place of managemdématiMember State, as regards the
taxation of the capital gains relating to the assets whiale generated in the former Member State
before the transfer of the place of management.

The Spanish, French and Portuguese Governments further submiotimpiaay such as the applicant
in the main proceedings does not suffer any disadvantage in compaitis@company that transfers
its place of management within a Member State. In view offdbethat the exchange rate gain in
Netherlands guilders on a claim expressed in sterling disappednen the place of effective
management of National Grid Indus was transferred to the UKitegtlom, that company was, in the
view of those governments, taxed on a capital gain that had balesede A transfer of the place of
management within the Member State concerned, by contrast, wouldamet given rise to the
realisation of any capital gains.

That argument must be rejected. The tax at issine imain proceedings is not charged on realised
capital gains. The exchange rate gain that was taxed in thexcohtbose proceedings relates to an
unrealised capital gain which did not produce any income for NatidndlIndus. Such an unrealised
capital gain would not have been taxed if National Grid Indus tsax$ferred its place of effective
management within Netherlands territory.

It follows that the difference of treatment thatpigli@d, in connection with the provisions of national
law at issue in the main proceedings, to companies incorporated Natlerlands law transferring
their place of effective management to another Member Stateommparison with companies
incorporated under Netherlands law transferring their place adctefé management within
Netherlands territory constitutes a restriction that is incgle prohibited by the Treat provisions on
freedom of establishment.

Justification of the restriction of freedom of establishment

According to settled case-law, a restrictionreédom of establishment is permissible only if it is
justified by overriding reasons in the public interest. It is furtherssog, in such a case, that it should
be appropriate to ensuring the attainment of the objective in questidmot go beyond what is
necessary to attain that objective (Casé46/03Marks & Spence[2005] ECR $10837, paragraph 35;
Case C196/04Cadbury Schweppes and Cadbury Schweppes Ovde@as] ECR 17995, paragraph
47; Case €524/04Test Claimants in the Thin Cap Group Litigati@907] ECR #2107, paragraph 64;
and Case €03/07Aberdeen Property Fininvest Alpfi2009] ECR 15145, paragraph 57).

According to the referring court, the restriction r@feiom of establishment is justified by the
objective of ensuring the balanced allocation of powers of taxatiomebe the Member States, in
accordance with the principle of territoriality linked to anp®ral component. The Member State
concerned is exercising its power of taxation solely in mato the capital gains generated in its
territory during the period in which National Grid Indus was resident there for tax purposes.

National Grid Indus argues, however, that such an objeethret justify the restriction that has been
established, since the tax at issue in the main proceedings does not relate to animctual ga
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45 It must be recalled, first, that preserving the atlon of powers of taxation between the Member
States is a legitimate objective recognised by the Court (seef &fféet, Marks & Spencerparagraph
45; N, paragraph 42; Case-Z31/050y AA[2007] ECR 6373, paragraph 51; and CaselC4/06Lidl
Belgium[2008] ECR 13601, paragraph 31). Secondly, it is settled case-law thdte ialdsence of any
unifying or harmonising measures of the European Union, the Membes S&hin the power to
define, by treaty or unilaterally, the criteria for allongtitheir powers of taxation, particularly with a
view to eliminating double taxation (Case-580/07 Commissionv Italy [2009] ECR $10983,
paragraph 29 and the case-law cited).

46 The transfer of the place of effective managementcoitgany of one Member State to another
Member State cannot mean that the Member State of origin has to abandyri ttstax a capital gain
which arose within the ambit of its powers of taxation beforetthesfer (see, to that effect, Case
C-374/04Test Claimants in Class IV of the ACT Group Litigatip@06] ECR 111673, paragraph 59).
The Court has thus held that, in accordance with the principle of fiscédtiatity linked to a temporal
component, namely the taxpayer’s residence for tax purposes within h&ioiary during the period
in which the capital gains arise, a Member State is entitled to charge tax on tinssa& ¢fae time when
the taxpayer leaves the country (degoaragraph 46). Such a measure is intended to prevent situations
capable of jeopardising the right of the Member State of origexéwcise its powers of taxation in
relation to activities carried on in its territory, and may treeebe justified on grounds connected with
the preservation of the allocation of powers of taxation betweerMember States (sédarks &
Spencer paragraph 460y AA paragraph 54; and Case3T1/08SGI [2010] ECR 1487, paragraph
60).

a7 According to the order for reference, National Grid Indass, in accordance with Article 7(1) of the
Convention, regarded after the transfer of its place of effective management totdteKingdom as a
company resident in the United Kingdom. Since, by reason of dredfér, National Grid Indus ceased
to make profits taxable in the Netherlands, a final settlemvastdrawn up, in accordance with Article
16 of the Wet IB, with respect to the capital gains relatnipe company’s assets in the Netherlands at
the time of the transfer of its place of management to theetKiingdom. Capital gains realised after
the transfer are taxed in the United Kingdom, in accordance with Article 13(4) of the Gonvent

48 Having regard to those factors, legislation suchasat issue in the main proceedings is appropriate
for ensuring the preservation of the allocation of powers of taxdiegiween the Member States
concerned. The final settlement tax levied at the time ofrémsfer of a company’s place of effective
management is intended to subject to the Member State of otiginén profits the unrealised capital
gains which arose within the ambit of that State’s power otitaxdefore the transfer of the place of
management. Unrealised capital gains relating to an econssat are thus taxed in the Member State
in which they arose. Capital gains realised after thefean$ the company’s place of management are
taxed exclusively in the host Member State in which they have arisen, thus avoiding double taxation.

49 The argument put forward by National Grid Indus that thattassue in the main proceedings cannot
be justified because it is charged on an unrealised capitgl @ a realised capital gain, must be
rejected. As the governments which have submitted observationsG@ouineobserve, a Member State
is entitled to tax the economic value generated by an unikaigg®tal gain in its territory even if the
gain has not yet actually been realised.

50 It must also be examined whether legislation such as thsti@trsthe main proceedings goes beyond
what is necessary to attain the objective it pursues (Ca262(9 Meilicke [2011] ECR +0000,
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paragraph 42 and the case-law cited).

It should be recalled that under the national legislatiagesue in the main proceedings both the
establishment of the amount of the tax debt and the recovery @ixtheke place at the time when the
company ceases to obtain profits taxable in the Netherlantte present case the time of the transfer
of the company’s place of effective management to another Memags. $1 order to assess the
proportionality of such legislation, a distinction must be drawn éetwthe establishment of the
amount of tax and the recovery of the tax.

- Definitive establishment of the amount of tax at tine tivhen the company transfers its place of
effective management to another Member State

As the Advocate General observes in points 55 and 56 Gfgir@on, establishing the amount of tax
at the time of the transfer of a company’s place of effecti@eagement complies with the principle of
proportionality, having regard to the objective of the national ldagslaat issue in the main
proceedings, hamely to subject to tax in the Member State of origin the capitalvbahsarose within
the ambit of that State’s power of taxation. It is proportionatéhiar Member State, for the purpose of
safeguarding the exercise of its powers of taxation, to detetmentax due on the unrealised capital
gains that have arisen in its territory at the time when its pofvaixation in respect of the company in
guestion ceases to exist, in the present case the time toatiséer of the company’s place of effective
management to another Member State.

The European Commission, referring to the judgmeNt submits, however, that from the point of
view of the principle of proportionality the Member State of origimequired to take into account the
decreases in value that occur between the time of the trarigtee company’s place of management
and the realisation of the assets concerned, if the host Métditers tax system does not take them
into account.

It should be recalled that which related to national legislation under which a privatividual
was subject, at the time of the transfer of his residence for tax psrfmanother Member State, to tax
on the unrealised capital gains relating to a substantialtsiidireg he had in a company, the Court
held that, in order to be regarded as proportionate to the objefteresuring a balanced allocation of
powers of taxation between the Member States, a system ofusixtake full account of decreases in
value that may arise after the transfer of residence byakpayer concerned, unless those decreases
have already been taken into account in the host Member Siataragraph 54).

Even though the transfer by National Grid Indus of itseptdeffective management to the United
Kingdom put an end to the exchange rate risk for the claim at issue irathg@mceedings, which was
expressed in sterling, a decrease in value relating tockliat might none the less appear after the
transfer if, for example, the company concerned did not obtain payment of the debt in full.

However, in contrast to the positiorNjthe failure of the Member State of origin to take into account,
in the dispute in the main proceedings in the present caseasesra value that occur after the
transfer of a company’s place of effective management cannot heledgass disproportionate to the
objective pursued by the national legislation at issue in those proceedings.

The assets of a company are assigned directly to elcoactinities that are intended to produce a
profit. Moreover, the extent of a company’s taxable profits is parflyenced by the valuation of its
assets in the balance sheet, in so far as depreciation reduces the basis of taxation.
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Since, in a situation such as that at issue im#ire proceedings, the profits of a company which
transfers its place of effective management are, aftdrahsfer, taxed exclusively in the host Member
State, in accordance with the principle of fiscal territiiyidinked to a temporal component, it is also
for that Member State, in view of the above-mentioned connectigrebrta company’s assets and its
taxable profits, and hence for reasons relating to the symimetiieen the right to tax profits and the
possibility of deducting losses, to take account in its tax system tfidhimns in the value of the assets
of that company which occur after the date on which the Memlze $f origin loses all fiscal
connection with the company.

In those circumstances, the Member State of origimacgrb the Commission’s submissions, is not
obliged to take account of any exchange rate losses that may @ecuha transfer by National Grid
Indus of its place of effective management to the United Kingdorhthetsatisfaction or assignment
of the claim held by that company. The tax due on the unrealipédlagains is determined at the time
when the Member State of origin’s power to tax the company €éasxist, in the present case at the
time of the transfer of the company’s place of management. Thegtako account by the Member
State of origin either of an exchange rate gain or of an exchatgmss occurring after the transfer of
the place of effective management could not only call into quesiteobalanced allocation of powers
of taxation between the Member States but also lead to d@xalgon or double deduction of losses.
That would in particular be the case if a company possessilagrasuch as that at issue in the main
proceedings, expressed in sterling, transferred its place mégament from a Member State whose
currency is the euro to another Member State in the euro zone.

The fact that, in a situation such as that at isstiee main proceedings, the transfer of the company’s
place of effective management to the United Kingdom meant thaxtteange rate risk disappeared,
since the claim which is expressed in sterling is alsoesged in that currency in the company’s
balance sheet after that transfer, is of no relevance imet#sd. It is in accordance with the principle
of fiscal territoriality linked to a temporal component, namegidence for tax purposes in national
territory during the period in which the taxable gain appearet thieacapital gain generated in the
Member State of origin is taxed at the time of the transfféine place of effective management of the
company in question.

Moreover, as appears from paragraph 58 above, the tam syfstbe host Member State will in
principle take account, at the time when the assets of the undertakjngstion are realised, of capital
gains and losses realised in relation to those assetstladtdransfer of the place of management.
However, a possible omission by the host Member State to takardmf decreases in value does not
impose any obligation on the Member State of origin to revaludeaime of realisation of the asset
concerned, a tax debt which was definitively determined atirthe when the company in question,
because of the transfer of its place of effective managenesded to be subject to tax in the latter
Member State.

It should be recalled in this connection that the Yreff¢rs no guarantee to a company covered by
Article 54 TFEU that transferring its place of effectivamagement to another Member State will be
neutral as regards taxation. Given the relevant disparitidgeitak legislation of the Member States,
such a transfer may be to the company’s advantage in terms af t@t, according to circumstances
(see, to that effect, Case365/02Lindfors[2004] ECR #7183, paragraph 34; Case4D3/03Schempp
[2005] ECR 16421, paragraph 45; and Casel@4/060range European Smallcap Fuf2008] ECR
1-3747, paragraph 37). Freedom of establishment cannot therefore be undasstoedning that a
Member State is required to draw up its tax rules on the basis of those in dhethieer State in order
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to ensure, in all circumstances, taxation which removes apaties arising from national tax rules
(see Case 293/06Deutsche She[P008] ECR #1129, paragraph 43).

Furthermore, the tax situation of a company such aattissue in the main proceedings which has a
claim expressed in sterling and transfers its place et management from the Netherlands to the
United Kingdom, compared to that of a company having an identeiah dut transferring its place of
management within the Netherlands, is not necessarily to its disadvantage.

It follows from the foregoing that Article 49 TFEU dowd preclude legislation of a Member State
under which the amount of tax on unrealised capital gains reladirag company’s assets is fixed
definitively, without taking account of decreases or increases in value which maysobsequently, at
the time when the company, because of the transfer of its plfaeffective management to another
Member State, ceases to obtain profits taxable in the fdvieerber State. It makes no difference that
the unrealised capital gains that are taxed relate to exchateggains which cannot be reflected in the
host Member State under the tax system in force there.

- Immediate recovery of the tax at the time whenctimapany transfers its place of effective
management to another Member State

According to National Grid Indus and the Commission,nimeediate recovery of the tax at the time
of the transfer of a company’s place of effective managementntdther Member State is
disproportionate. The recovery of tax at the time when the capital gaiastaally realised would be a
less restrictive measure than that provided for by the leigislat issue in the main proceedings, and
would not endanger the allocation of powers of taxation between the Member States.

The Commission adds that the administrative burden causieel thgferred recovery of tax would not
be excessive. Merely an annual return by the company concertied ghat the company is still in
possession of the assets transferred, accompanied by a dmtlanatde at the time of the actual
disposal of the asset, could suffice to enable the Member &tategin to recover, at the time of
realisation of the asset, the tax due on the unrealised capital gain.

The ten governments which have submitted observations to the Court argue, loer thenat, that the
immediate recovery of the tax debt at the time of the trardféhe company’s place of effective
management complies with the principle of proportionality. Postponeshéstrecovery until the time
of the realisation of the capital gains would not be an equivatehefiective alternative solution, and
could compromise the public interest objective pursued by the législat issue in the main
proceedings. They point out that deferred recovery of the tax wouddgerdy mean that the various
assets in respect of which a capital gain had been &arsedrtat the time of the transfer of the
company’s place of management might have to be traced in the hodidvi&tate until the time of
realisation. Organising such tracing would involve an excessive minatd for the company and for
the tax authorities.

On this point, it must be stated that recovery ofakelébt at the time of the actual realisation in the
host Member State of the asset in respect of which a cgpitalwas established by the authorities of
the Member State of origin on the occasion of the transfer obrapany’s place of effective
management to the host Member State may avoid the cash-flowmsobeich could be produced by
the immediate recovery of the tax due on unrealised capital gains.

As to the administrative burden that could be occasiondteleferred recovery of tax, it should be
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noted that the transfer of a company’s place of effective managemsy be accompanied by the
transfer of a large number of assets. The Netherlands Governmetst guati that the situation at issue
in the main proceedings is untypical, since it concerns only theatgpin relating to a claim held by
National Grid Indus.

It follows, as the Advocate General observes in point &@roOpinion, that the asset situation of a
company may appear so complex that an accurate cross-borday twhthe destiny of all the items
making up the company'’s fixed and current assets until the unceabgatal gains incorporated into
those assets are realised is almost impossible, and thatraagmg will entail efforts representing a
considerable or even excessive burden for the company in question.

It thus cannot be ruled out that the administrative burdemwthdd be entailed by the annual return
suggested by the Commission, which would necessarily relag@ety asset in respect of which a
capital gain was established at the time of the transféieoplace of effective management of the
company concerned, would give rise as such, for that company, to arfuedto freedom of
establishment that would not necessarily be any less harmfillatofreedom than the immediate
recovery of the tax debt corresponding to the capital gain.

In other situations, on the other hand, the nature and extent of the company’s assetakeoitiieasy
to carry out a cross-border tracing of the individual assets liarhma capital gain was ascertained at
the time when the company transferred its place of effective management to aretitzgr\btate.

In those circumstances, national legislation offerimprapany transferring its place of effective
management to another Member State the choice between niinstdiate payment of the amount of
tax, which creates a disadvantage for that company in ternasbfflow but frees it from subsequent
administrative burdens, and, secondly, deferred payment of the amaant pbssibly together with
interest in accordance with the applicable national legislatwnich necessarily involves an
administrative burden for the company in connection with tracingtrfwesferred assets, would
constitute a measure which, while being appropriate for ensuririgataeced allocation of powers of
taxation between the Member States, would be less harmfiueedom of establishment than the
measure at issue in the main proceedings. If a company weoadaler that the administrative burden
in connection with deferred recovery was excessive, it could opt for immediate paynienta. t

However, account should also be taken of the risk of non-rganivitre tax, which increases with the
passage of time. That risk may be taken into account by thebbteBtate in question, in its national
legislation applicable to deferred payments of tax debts, bgures such as the provision of a bank
guarantee.

The governments which have submitted observations to the Court further submit thed gafenent
of tax would represent, for the tax authorities of the MembaeStan excessive burden in connection
with tracing all the assets of a company in respect of whichpital gain had been ascertained at the
time of the transfer of the company’s place of effective management.

That argument must be rejected.

It should be recalled, to begin with, that the tracingssets relates only to the recovery of the tax
debt, not to its ascertainment. As may be seen from paragapbove, Article 49 TFEU does not
preclude legislation of a Member State, such as that atiilsghe main proceedings, under which the
amount of tax due on capital gains relating to the assets @hpany which ceases to obtain profits
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taxable in that Member State because of the transfer ofaite @f effective management to another
Member State is fixed definitively at the time of that tfansin so far as a company which opts for
deferred payment of the tax necessarily considers that trdengssets in respect of which a capital
gain has been ascertained at the time of the transfer plabe of management will not cause it an
excessive administrative burden, the burden to be borne by the taxtegtairthe Member State of
origin in connection with checking the declarations relatinguchstracing cannot be regarded as
excessive either.

78 Next, contrary to the assertions of the Netherlandsn@eand Spanish Governments, the existing
machinery for mutual assistance between the authorities of the MembensSSsatfisient to enable the
Member State of origin to check the truthfulness of the retuaderby companies which have opted
for deferred payment of the tax. Since the tax is definitivelgrdened at the time when the company,
because of the transfer of its place of effective managemeades to obtain profits taxable in the
Member State of origin, the assistance of the host Member ®iliteeoncern not the correct
ascertainment of the tax but only its recovery. Article 4(1Gadincil Directive 2008/55/EC of 26 May
2008 on mutual assistance for the recovery of claims relatiogrtain levies, duties, taxes and other
measures (0OJ 2008 L 150, p. 28) provides that ‘[a]t the request appiieant authority, the requested
authority shall provide any information which would be useful to the applicant authority nectheery
of its claim’. That directive thus enables the Member Staterigin to obtain information from the
competent authority of the host Member State on whether or nahcastets of a company which has
transferred its place of effective management to the lssenber State have been realised, in so far as
the information is necessary to enable the Member Stategdh doi recover a tax debt which arose at
the time of that transfer. Moreover, Directive 2008/55, in padicéirticles 5 to 9, provides the
authorities of the Member State of origin with a frameworlca@dperation and assistance allowing
them actually to recover the tax debt in the host Member State.

79 In addition, the German and Italian Governments subatitthe national legislation at issue in the
main proceedings is justified by the need to maintain the coteref the national tax system.
Charging tax on the unrealised capital gains at the time otrémsfer of the place of effective
management of the company in question to another Member Sthageligiical complement of the tax
exemption previously granted in respect of those capital gains.

80  As the Advocate General observes in point 99 of her Opinion, the meguiseof coherence of the tax
system and the balanced allocation of powers of taxation coincide.

81 However, even assuming that the national legislatissa¢ in the main proceedings is capable of
allowing the objective of maintaining the coherence of the taxmy&idoe attained, it must be stated
that only the determination of the amount of tax at the time ofrtmsfer of a company’s place of
effective management, and not the immediate recovery of theshax]d be regarded as not going
beyond what is necessary for achieving that objective.

82 Deferred recovery of the tax would not call into gaasthe link existing in the Netherlands
legislation between, on the one hand, the tax advantage representiee &yemption allowed to
unrealised capital gains relating to assets as long as gaognobtains profits taxable in the
Netherlands and, on the other, the offsetting of that advantagehaygedo tax determined at the time
when that company ceases to obtain such profits.

83  Finally, the German, Spanish, Portuguese, Finnish, Swedish and United Kingdom Governyrants rel
the risk of tax avoidance in order to justify the national legislation in question.
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However, the mere fact that a company transfepdaite of management to another Member State
cannot set up a general presumption of tax evasion and justifgagune which compromises the
exercise of a fundamental freedom guaranteed by the Treaty (see dffeiti@tCl, paragraph 26; Case
C-478/98 Commissionv Belgium[2000] ECR 1-7587, paragraph 45; Casel8/00X and Y[2002]
ECR 10829, paragraph 62; Case334/02Commissiorv France[2004] ECR 12229, paragraph 27;
andCadbury Schweppes and Cadbury Schweppes Oveseagraph 50).

It thus follows from the foregoing that legislation of anber State, such as that at issue in the main
proceedings, which prescribes the immediate recovery of tax oaligeck capital gains relating to
assets of a company transferring its place of effective maregdo another Member State at the very
time of that transfer is disproportionate.

Consequently, the answer to Questions 2 and 3 is that Article 49 TFEU must be intespreted a

- not precluding legislation of a Member State under whichnlbeirat of tax on unrealised capital
gains relating to a company'’s assets is fixed definitivelthout taking account of decreases or
increases in value which may occur subsequently, at the time theecompany, because of the
transfer of its place of effective management to another Me®itate, ceases to obtain profits
taxable in the former Member State; it makes no differelnaethe unrealised capital gains that
are taxed relate to exchange rate gains which cannot beedfladhe host Member State under
the tax system in force there;

- precluding legislation of a Member State which pitess the immediate recovery of tax on
unrealised capital gains relating to assets of a companyfemang its place of effective
management to another Member State at the very time of that transfer.

Costs

Since these proceedings are, for the parties to the main proceedings) thetaption pending before
the national court, the decision on costs is a matter for that.cCosts incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Grand Chamber) hereby rules:

1. A company incorporated under the law of a Member &te which transfers its place of
effective management to another Member State, without thatansfer affecting its status of
a company of the former Member State, may rely on Article4d9 TFEU for the purpose of
challenging the lawfulness of a tax imposed on it by theofmer Member State on the
occasion of the transfer of the place of effective management.

2. Article 49 TFEU must be interpreted as:

- not precluding legislation of a Member State uret which the amount of tax on
unrealised capital gains relating to a company’s assets ixéd definitively, without
taking account of decreases or increases in value which may occur subseutly, at the
time when the company, because of the transfer of its place ofedfive management to
another Member State, ceases to obtain profits taxable in tfermer Member State; it
makes no difference that the unrealised capital gains thatre taxed relate to exchange
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rate gains which cannot be reflected in the host Membert&e under the tax system in
force there;

- precluding legislation of a Member State whicprescribes the immediate recovery of
tax on unrealised capital gains relating to assets of a compainansferring its place of
effective management to another Member State at the very time of that transfe

[Signatures]

* Language of the case: Dutch.
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