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JUDGMENT OF THE COURT (First Chamber)

1 December 201F)

(Failure of a Member State to fulfil obligations — Free movement of persons — Pusthase
immovable property intended as a new principal residence — Calculation of a tax advantage —
Registration duties — Cohesion of the tax system)

In Case C-250/08,
ACTION under Article 226 EC for failure to fulfil obligations, brought on 10 June 2008,

European Commission, represented by P. van Nuffel, R. Lyal and W. Roels, actingyasta, with
an address for service in Luxembourg,

applicant,
%

Kingdom of Belgium, represented by L. Van den Broeck, acting as Agent, and bgrBde Walle
de Ghelcke, advocaat,

defendant,
supported by:
Republic of Hungary, represented by R. Somssich, K. Borvdlgyi and M.Z. Fehér, acting as Agents,
intervener,
THE COURT (First Chamber),

composed of A. Tizzano (Rapporteur), President of the ChambeBafyan, M. lle&, E. Levits,
and M. Berger, Judges,

Advocate General: E. Sharpston,

Registrar: M. Ferreira, Principal Administrator,

having regard to the written procedure and further to the hearing on 23 September 2010,
after hearing the Opinion of the Advocate General at the sitting on 21 July 2011,

gives the following

Judgment

By its application, the Commission of the European Qamires seeks a declaration from the
Court that, in so far as, in the Flemish Region, for theutation of a tax advantage upon the
purchase of immovable property intended as a new principal residbacanount of registration
duties paid upon the purchase of a previous principal residence isitdd&eaccount only if the
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latter was situated in the Flemish Region but not if it siasated in a Member State other than the
Kingdom of Belgium or in a Member State of the European Free Tkadeciation (EFTA), the
Kingdom of Belgium has failed to fulfil its obligations under A€l18 EC, 43 EC and 56 EC and
under Articles 31 and 40 of the Agreement on the European EconoracoAr2 May 1992 (OJ
1994 L 1, p. 3; ‘the EEA Agreement’).

National legal context

Article 61.3 of the Code of registration duties, mortghgees and registry fees (Wetboek der
registratie-, hypotheek- en griffierechten), as amended by the deloged by the Flemish Region
on 1 February 2002 (‘the Wb.Reg.’), introduced into the Flemish Retliensystem of the
‘portability’ of registration duties. That article states:

‘When immovable property used or intended to be used for residpatiabses is purchased in a
normal sale transaction by an individual in order to estabtists ihis principal residence, his
statutory portion of the duty payable under Articles 44, 53, 2° or 5herac¢quisition of the
dwelling previously used as his principal residence, or of the dgod which that dwelling was
constructed, is to be offset against his statutory portion of tlyepdytble on the acquisition of the
new property, provided that the latter acquisition is duly datédirwiwo years of the date of the
registration of the document giving rise to the determination optbportional duty on either the
resale of the previous dwelling by normal sale transaction, dneodivision of joint ownership of
that dwelling, the individual having relinquished all of his rights.

There can be no offset under this article of duty paid on thesittguiof a property which is not
situated in the Flemish Region.

There can also be no offset of additional duty payable on a purchase for any reason whatsoever.

Offset of a duty in accordance with the present article siod/lunder any circumstances, give rise
to a refund.

When a transaction, as referred to in the first paragraplpraceded by one or more similar
transactions and/or by one or more transactions as referredh® finst paragraph of Article 212a,
the duty that was not already offset at the time of those prevwransactions following the
application of the third or fifth paragraphs of the present article, and/or the dinyathaot already
reimbursed following application of the third or fifth paragraph®dicle 212a shall, should the
case arise, be added to the individual's statutory portion of tlyepdyable under Articles 44, 53,
2° or 57 on the last purchase but one, in order to determine the almdunbffset against the last
purchase.

The amount to be offset that is obtained by application of thediireourth paragraphs cannot in
any case exceed EUR 12 500. This maximum amount to be offset isidetermproportion to the
share that the individual obtains of the newly acquired property.’

In addition, Article 212a of the Wb.Reg., which is applean the Flemish Region, provides,
under the same conditions andutatis mutandisin identical terms, for the reimbursement of
registration duty paid upon the first acquisition of immovable prgperthe Flemish Region in the
case where a property previously purchased in the Flemish Remgidnpreviously used as a
principal residence, is sold within two years, or within fpears in the case where land is acquired
for the purpose of constructing a dwelling house, of the purchase of Iangwe the Flemish
Region destined to become the person’s new principal residence.
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The pre-litigation procedure

As it took the view that Article 61.3 of the Wb.Reg. breachedl@stl8 EC, 43 EC and 56 EC, as
well as Articles 31 and 40 of the EEA Agreement, the Comamisen 23 December 2005, sent to
the Kingdom of Belgium a letter of formal notice inviting it to sufoits comments on those
breaches.

In its response of 22 March 2006, the Kingdom of Belgiunmedtthe reasons why it considered
that the system in question did not constitute an infringement oE@hdreaty or of the EEA
Agreement.

In those circumstances, the Commission, on 13 July Z¥ifed a reasoned opinion to the
Kingdom of Belgium in which it called on it to take the necgssaeasures to comply with that
opinion within two months of receipt.

On 13 September 2006, the Belgian authorities regliftetCommission that the tax system in
guestion did not constitute an infringement of the Treaty. In aapteeven if that were the case,
the system satisfied the requirements laid down by the Co@ase C204/90Bachmann[1992]
ECR 1-249 concerning the conditions required for the deductibility>ofwéh the result that that
system was permissible under European Union law inasmuch Heswed the cohesion of the
Belgian tax system to be safeguarded.

As it was not satisfied with that reply, the Commission brought the present action.

By order of the President of the Court of 10 December 200Bgttngblic of Hungary was granted
leave to intervene in support of the form of order sought by the Kingdom of Belgium.

Theaction
Arguments of the parties
The Commission takes the view, first, that the legislation at issue is contratigle ¥8 EC.

The right of a citizen of the European Union to ‘résida Member State other than that person’s
Member State of origin includes the right to establish a prihcgsadence in that other Member
State, which implies the right to buy or build that residenberdfore, the Commission argues, by
granting a reduction of registration duties to persons acquiringvainte property situated in the
Flemish Region only if they already had their principal residendhat same region, the Flemish
Region would be conferring on them a tax advantage to which persons who had preequisgda
their principal residence in a Member State other than the KingdfoBelgium are not entitled.
That discrimination, the Commission submits, interferes witlessential element of the right to
intra-Community mobility, namely the purchase of immovable property.

Second, that legislation infringes Article 43 EC tigdato the right of establishment, and Article
31 of the EEA Agreement.

Since the freedom of establishment also includes, unteleA¥4(2)(e) EC, the right to acquire
immovable property situated in the territory of another MembetieSthe legislation of the Flemish
Region concerning registration duties distinguishes between Comnmmaityals who change the
location of the seat of their economic activities, accordingttether the move occurs within the
Flemish Region or from a Member State other than the KingdonelgfiuBn to that region. That
discrimination concerns, in particular, ‘self-employed’ actgtby reason of the fact that the place
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of establishment in respect of those activities frequently aescwith that of the principal
residence of the self-employed worker.

14 Since Article 31 of the EEA Agreement grants the oflestablishment to nationals of an EFTA
Member State in identical terms, the legislation here at issue is alsargdotifaat article.

15  Third, according to the Commission, that legislationngés Article 56 EC in so far as that article
prohibits all restrictions on the movement of capital between ier8tates, including transactions
by which non-residents make investments in immovable propertychsarsfrom the nomenclature
of capital movements set out in Annex | to Council Directive 88/3C/Bf 24 June 1988 for the
implementation of Article [56 EC] (OJ 1988 L 178, p. 5). The same holds true with regardcte Art
40 of the EEA Agreement, which is substantively the same as Article 56 EC.

16 Finally, the legislation at issue treats objectively coafga situations unequally. The Commission
considers that the situations here are objectively comparable bealusf the cases involve
persons who move the location of their principal residence withirEthrepean Union and the
European Economic Area (EEA). It is not appropriate to draw a distinctiondaagdo whether the
move is confined within the Flemish Region or takes place fraiember State other than the
Kingdom of Belgium to the Flemish Region. While, in both those s;asmistration duties are
payable upon the purchase of the new principal residence, the FllEemiskation grants a tax
advantage only to those persons who previously had their principal residence in the Flemish Regiol

17 Furthermore, according to the Commission, the discrimmast not justified on grounds of public
interest.

18 As regards the reasons put forward by the Kingdom of Belgglating to tax cohesion, the
Commission takes the view that that Member State cannot retheojudgments irBachmann
(paragraph 21) and in Case300/90Commissiorv Belgium[1992] ECR 305, paragraph 14, in
which the Court accepted the need to maintain cohesion ofxlsydtem as a ground on which an
infringement of the free movement of persons could be justified.

19 In order for that justification to be acceptableGbart’'s case-law states that a direct link must be
established between the tax advantage concerned and the offsettiagaafvantage by a particular
tax levy (Case C-379/0Bmurta[2007] ECR 1-9569, paragraph 46). That case-law is intended to
prevent a situation in which the same transaction is taxed twice dralbtHowever, in the present
case, there is no direct tax link between the acquisitiotheffirst principal residence and the
corresponding registration duties and the acquisition of the secondhancgkgistration duties
collected thereon.

20 For its part, the Kingdom of Belgium explains, first ¢f thiat the system at issue applies to all
individuals, irrespective of their nationality, and has a threedb|dctive, namely, first, the increase
of work-related mobility, the proportional reduction in the scalshafttle transportation and traffic
jams for the benefit of the environment and public health, second, poonaidtthe renovation of
buildings and dwellings, and, third, reduction of rents.

21  As regards the breach of Articles 18 EC, 43 EC arielC36he Kingdom of Belgium submits that
the Flemish legislation should be examined only in relaticthédree movement of capital, since,
according to settled case-law, first, the acquisition ahawable property in a Member State by a
non-resident constitutes a movement of capital between Membes $$ae Case C-302/€bnle
[1999] ECR 1-3099, paragraph 22, and Case C-428/B8re [2000] ECR 5965, paragraph 14),
the restriction of the freedom of establishment thus being meradyrect consequence of the
restriction of the free movement of capital (Case 208/86ati[1981] ECR 2595, paragraph 8).
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The Kingdom of Belgium also refers to the judgments in Case C-3&@88nissiornv Portugal
[2002] ECR #4731, Case C-483/9Qommissiorv France[2002] ECR 4781 and Case-603/99
Commissiorv Belgium[2002] ECR 4809 on that point.

Second, to the extent that Article 18 EC finds speedpression in the traditional fundamental
freedoms, it can be applied independently only to situations inhvucopean Union law applies
but in respect of which the Treaty lays down no particular pavssiThe Kingdom of Belgium
invokes the judgments in Casel1©@3/94 Skanavi and Chryssanthakopould®96] ECR 929,
paragraph 22, and in Casel00/010teiza Olazaba[2002] ECR +10981, paragraph 26, in that
regard.

So far as the merits of the case are concerneHjrtgdom of Belgium relies on the absence of
interference with the free movement of capital, primarily the ground that there is no
discrimination between objectively comparable situations. With regpdoe first acquisition in the
Flemish Region of residential property intended as a princigadlerece, similar situations are
treated in the same manner, since every first-time buyesafential property which is intended to
be that person’s principal residence in the Flemish Region ig liabkgistration duty amounting to
10% of the market value of the immovable property purchased.

By contrast, at the time of the second acquisitioesfiential property intended as a principal
residence, the treatment differs depending on whether the previauogpakiresidence was, or was
not, situated in the territory of the Flemish Region. The KingabrBelgium invokes the Court’s
case-law, including the judgments in Case C-2786Bumackefl1995] ECR 1225 and in Case
C-169/03 Wallentin [2004] ECR #6443, according to which, in relation to direct taxes, the
situations of residents and noesidents are, as a general rule, not comparable and thédtaet t
Member State does not grant to a non-resident certain tax advawtsaglest grants to a resident is
not, generally, discriminatory.

The Kingdom of Belgium also claims that the systenssatei is in conformity with the fiscal
principle of territoriality recognised by European Union law iras€ G250/95 Futura
Participations and Singg1997] ECR 2471 and in Case C-374/04st Claimants in Class IV of
the ACT Group Litigatioi2006] ECR 111673, pursuant to which independent tax systems coexist
without a hierarchy between them. That may give rise to digs@and distortions which could
only be the consequence of the differences between the tax systémdich, for that reason, do
not come within the scope of the Treaty provisions concerning free neoneas the Court ruled in
Case C-403/08%chempp2005] ECR 6421, paragraph 45.

Finally, in the alternative, the Kingdom of Belgium considbat the portability system can be
justified on grounds of public interest and in particular by rea$adne principle of cohesion of the
tax system adopted by the CourtBachmann(paragraph 28), in so far as there is a direct link
between the first purchase of residential property intendedpasi@pal residence and the offset
accorded at the time of the second purchase of residential prap&nty which does not arise until
the completion of that second purchase.

In its statement in intervention in support of the KingdblBelgium, the Hungarian Government
expresses its agreement with the defendant’s arguments, igufzartits contention that the
situations are not objectively comparable and that there is consigquendiscrimination under
European Union law.

The Hungarian Government refers to respect for the glenof territoriality in tax law and
expresses its view that the fiscal competence of MembersStwtabsolute as regards national
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immovable property — including the acquisition of such property — butrmespply in the case of
the acquisition of foreign immovable property. However, as the fiscal compatéMember States
includes not only the assessment of the duty but also the grantergadviantages, Member States
are entitled to exclude foreign immovable property from the benefit of tax advantdugepotential
limitation of the fundamental freedoms relied on by the Comaonss, it submits, the necessary
consequence of the territorial division of the fiscal competence ofddeBtates. In any event, it is
justified by the principle of cohesion of the tax system.

Findings of the Court

First of all, it should be noted that the Kingdom of Belgiakes the view that it is unnecessary to
examine the legislation at issue in the light of Articles ©8aad 43 EC and accordingly considers
that the failure should be examined only in relation to the free movement of capital.

In that regard, it should be borne in mind that, accotdirsgttled case-law, Article 18 EC can
apply independently only to situations where European Union law ajplies respect of which
the Treaty lays down no particular provisions (see, to that eBkanhavi and Chryssanthakopouylos
paragraph 220teiza Olazabalparagraph 26; and Case C-318&mmissionv Germany[2007]
ECR 1-6957, paragraphs 35 and 36).

Furthermore, it is also settled case-law thabmat measures liable to prevent or limit the
acquisition of immovable property situated in another Member &tatebe deemed to constitute
restrictions on the movement of capital (see Cas¥@07STEKO Industriemontag@009] ECR
[-299, paragraph 24, and Case36/08 Busley and Cibrian Fernande2009] ECR 19807,
paragraph 21).

Having regard to those elements, the legislation at issue is thus to beedxgotely in the light of
Article 56 EC. First, Article 18 EC cannot be applied indeperyglémtthe present case, as cases
involving the purchase of a new residence in the Flemish Regiorpegsan moving to that region
of Belgium from another Member State without economic reasons avered by the free
movement of capital. Second, in the present case, as the KingdBeilgaim notes, the potential
breach of Article 43 EC would be the unavoidable consequence of thieremee with the free
movement of capital.

It is necessary to recall at the outset thagrdot to settled case-law, while direct taxation falls
within the competence of the Member States, the latter musttherness exercise that competence
in a manner consistent with European Union law (Cas384€202 Commissionv France [2004]
ECR 1-2229, paragraph 21; Casel&5/09 Commissionv Greece[2011] ECR 1-0000, paragraph
39; and Case @0/10Commissiorv Austria[2011] ECR 1-0000, paragraph 23).

In this regard, the disagreement between the partiesroomgcthe classification of the registration
duties at issue as direct or indirect taxation is irrelevartes as the Commission noted in its
application, in the absence of any harmonisation measures concesgisigation duties, Member
States must exercise their powers in a manner consistenEwitipean Union law. This implies
that those duties must be subject to an examination simitaataarried out when examining the
compatibility of direct taxes with European Union law.

It is thus necessary to examine, first, whetheth@sCommission claims, Article 61.3 of the
Wb.Reg., which establishes the portability system, amounts to i@treston the free movement of
capital enshrined in Article 56 EC and Article 40 of the EAgfeement, in that it excludes, from
the tax advantage for which it provides, the purchase of propertycapital from a Member State
other than the Kingdom of Belgium.
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Article 56(1) EC prohibits all restrictions on the mowveinoé capital between Member States and
between Member States and non-member countries. While the Treaty ddefimethe concept of
a movement of capital, it is also common ground that Directiv8688/together with the
nomenclature annexed to it, has indicative value for defining timat(see Joined Cases C-282/04
and C-283/04Commissionv Netherlands[2006] ECR 1-9141, paragraph 19). Furthermore,
investments in immovable property come under, first, heading Il (entitigdstments in real estate
(not included under 1)) of Annex | to Directive 88/361. Second, ifed from that heading that
that type of investment is implicitly included under heading | of tanex, entitled ‘Direct
investments'.

In the present case, Article 61.3 of the Wb.Reg. providésvwhen immovable property used or
intended to be used for residential purposes is purchased by adumdlivi order to establish it as
his principal residence, the registration duty due on that immoyebfeerty is offset against the
registration duty paid on the previous residence sold in orderance the subsequent acquisition,
provided that the subsequent acquisition was completed within tws jmen the sale of the
previous property and that the previous property was situated in the Flemish Region.

As the Kingdom of Belgium acknowledged, the beneficiariesabfaffset can therefore only be
individuals having their principal residence in the Flemish Regiba, wnder the conditions laid
down in Article 61.3 of the Wb.Reg., purchase a new principal residence within that Region.

Consequently, it must be noted that the portability sysketades first-time buyers of immovable
property intended for use as a principal residence in the FleRagjion, and who sold their
principal residence in another Member State in order to findrec@urchase in that Region, from
the possibility of benefiting from the offsetting of registration duties for which yséé s provides.

Under the legislation at issue, first of all, perseh® move the location of their principal
residence from the territory of a region of Belgium other thanHlenish Region to the latter
Region are excluded from the benefit of the portability of registration duties.

It must, however, be borne in mind that European Uniorcdawvot be applied to such a purely
internal situation where there has been no question of the exefdieedom of movement within
the European Union (see, to that effect, Cas#l2/06Government of Communauté francaise and
Gouvernement wallof2008] ECR 1-1683, paragraphs 37 and 38).

The legislation at issue in the present case atsades from the benefit of the tax advantage the
nationals of Member States other than the Kingdom of Belgium who mhevéocation of their
principal residence from a Member State other than the Kingdonelgiun to the territory of the
Flemish Region and who use the funds obtained on the sale gbiiyaimus principal residence to
finance the acquisition of their new immovable property situated in the Flemish Region.

Consequently, that legislation is liable to prejudiceqrer exercising their freedom of movement
and must for that reason be examined in the light of European Umioifsee, to that effect,
Government of Communauté francaise and Gouvernement wadlcagraph 42).

In that regard, it is common ground that, in excluding the persons referred to in paragraph 42 of th
judgment from the benefit of the fiscal offsetting of the registratidies at issue, the system of the
portability of registration duties entails for them a heavigrttarden than for those who benefit
from that offsetting. Since the tax advantages are liable toemfe the attitude of the person
purchasing a new principal residence, it cannot be ruled out thatthbdaregistration duties paid
in a Member State other than the Kingdom of Belgium cannot be affagt in certain cases,
discourage individuals exercising their right of free movement from purchasing immovexetyr
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in the Flemish Region (see, to that effect, Case C-318203cheg[2009] ECR 1-359, paragraph 38,
and Case €0/10Commissiorv Austrig paragraph 26).

In the light of the foregoing, it must be stated thaiclart61.3 of the Wb.Reg. constitutes a
restriction of the movement of capital.

It is therefore appropriate, next, to determine whettigris a prohibited restriction within the
terms of Article 56(1) EC. According to the Kingdom of Belgium,ttlzanot the case in this
instance, because the system at issue is in conformity l@tfiscal principle of territoriality and
the restriction of the free movement of capital is a consequeintiee disparities between the
various national legal rules.

In that regard, it is necessary to point out, as timen@ission did, that the restriction here at issue
results, not from the disparities between national legal rolgssolely from the Belgian portability
system.

Furthermore, it is true that the Member Statesakeisby planning the taxation of purchases of
residential property in its territory, is proceeding in accocdawith the principle of territoriality
enshrined in international tax law and recognised by European Uivio(see, inter alial-utura
Participations and Singerparagraph 22). However, the powers which Member States are
recognised as having by virtue of the principle of territorialitystrbe exercised in accordance with
the principles of European Union law.

According to Article 58(1)(a) EC, Article 56 EC ighmut prejudice to the right of Member States
‘to apply the relevant provisions of their tax law which distinguishween taxpayers who are not
in the same situation ... with regard to the place where taital is invested’. However, that
derogation is itself limited by Article 58(3) EC, which provideat the national provisions referred
to in Article 58(1) EC ‘shall not constitute a means of arhjitrdiscrimination or a disguised
restriction on the free movement of capital and payments asedeah Article 56’ (Case C-319/02
Manninen[2004] ECR 1-7477, paragraph 28, and Cas&0Z10 Commissiorv Austria paragraph
28).

Acceptance of the proposition that a Member State mdy &ggly a different treatment solely on
the basis of the location of the first principal residence woutdivke the rules relating to the free
movement of capital of all meaning (see, to that effeatelation to the freedom of establishment,
Case 270/8ommissionv France[1986] ECR 273, paragraph 18; Joined Cases C-397/98 and
C-410/98 Metallgesellschaft and Othef2001] ECR 1-1727, paragraph 42; and Casd18/07
Papillon [2008] ECR 1-8947, paragraph 26).

It should be noted in this regard, at the outset, ttadrding to the Court’'s case-law, for national
tax legislation, such as that at issue, which distinguishesebatwffsetting of registration duties
paid in the Flemish Region and those paid in another Membir, iebe regarded as compatible
with the Treaty provisions on the free movement of capital, tereince in treatment must relate
to situations which are not objectively comparable, or must biéigdsby an overriding reason in
the public interest (see, to that effect, Case C-39&800ijen[2000] ECR 4071, paragraph 43;
Manninen paragraph 29; and Casel0/10Commissiorv Austria, paragraph 29).

In that context, the Kingdom of Belgium submits that the situations are not comparable.

As was set out at paragraphs 23 and 24 of this judgmentjeheber State claims in particular
that all first-time buyers of immovable property in the Flemi&ygion are treated in a similar
manner, in that they are liable to pay a registration dutyuatmg to 10% of the market value of
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the property purchased. By contrast, the situation of those persutscismparable to the situation
of those who have previously purchased in the Flemish Region immowaigerty intended as
their principal residence, since the latter have already paid, ty@opurchase of their previous
principal residence, registration duties in that Region.

That argument cannot, however, be accepted.

It is true that, according to the Court’s case-lawelation to direct taxes, the situations of
residents and of those not resident in a State are generalgpmpiarable, because, on the one
hand, the income received in the territory of a State by a non-méssde most cases only a part of
that person’s total income, which is concentrated at his placesafence, and, on the other, a
non-resident’s personal ability to pay tax, determined by referenbis aggregate income and his
personal and family circumstances, is easier to ass#éise place where his personal and financial
interests are centred, which in general is the place whetehdis usual abod&chumacker
paragraphs 31 and 32; Case C-8748@strasserj2000] ECR 1-3337, paragraph 21; anllentin
paragraph 15).

Moreover, and as the Kingdom of Belgium points out, the fact that a Member State doastraot
non-resident certain tax advantages which it grants to a resgdent, as a rule, discriminatory,
having regard to the objective differences between the situatfomesidents and that of
non-residents, from the point of view both of the source of their income andrgiersonal ability
to pay tax or their personal and family circumstances G&dwimacker paragraph 34; Case
C-234/01Gerritse[2003] ECR 1-5933, paragraph 44; anllentin paragraph 16).

However, it is important to note that those principles werelaiged by the Court in the context of
case-law relating to income tax, a field in which the dbjedifferences between taxable persons,
such as the source of their income, their personal ability tatgpapr their personal and family
circumstances, may have a bearing on the taxation of individualyerspand are generally taken
into account by the legislature.

That is not, however, the case with regard to thetration duties here at issue, which are
determined in relation to the sale price of the immovable prppEloreover, the Kingdom of
Belgium has not claimed, and it is not apparent from any of the documents before theh@oitlne, t
legislation at issue actually takes into account one or othépsétobjective differences at the time
of payment of those duties.

In those circumstances, as regards the registraties dttissue, the only difference between the
situation of persons not resident in Belgium, including Belgian ndsiamao have availed of their
right to move freely in the European Union, and that of residentisei Flemish Region, whether
Belgian nationals or nationals of another Member State, who acguesv principal residence in
that Region stems from the location of their previous principadlease. In both situations, those
persons will have acquired immovable property in the Flemish Reigioorder to establish
themselves there and, at the time of purchasing their previouspatinesidence, some will have
paid, in the State in which that residence was locatedx aitt@ilar in nature to the registration
duties, while others will have paid those duties in the Flemish Region.

The view must therefore be taken, as the Commissioriang, that the two situations described
in the previous paragraph are objectively comparable.

That said, it should be noted that, in order to edtallisether discrimination exists, the
comparability of the situations in question must also be examyethking into account the
objective pursued by the national provisions at issue (see, toftbet, €ase C-231/0®y AA
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[2007] ECR 1-6373, paragraph 38, dadpillon, paragraph 27).

In that respect, the Kingdom of Belgium indicates irstigement in defence that the decree
adopted on 1 February 2002 by the Flemish Region, which made sewaddications to the
Whb.Req. in its earlier version, was essentially intended to achieve three objectives

First, that decree was designed to increase watiedeiobility and to reduce road traffic in order
to benefit the environment. In that context, the portability systegourages, in particular, the
move to a more suitable residential property. Second, that systemotes the renovation of
buildings and dwellings rather than new construction. Third, the decieaegistration duties
allows for rent reduction by increasing, in particular, the gross return for landlords.

In that regard, even if the legislation at issue ciowleed help to achieve those objectives, it must
be held that the Kingdom of Belgium has not explained how the fact hidexg, from the benefit
of the portability system, persons who sold their principal reseléena Member State other than
the Kingdom of Belgium would facilitate the attainment of those objectives.

As the Commission correctly states, the discrimondirought about by that legislation, that is to
say, the exclusion of certain types of purchasers of immovable praperrated in the Flemish
Region from the benefit of the portability system, does not contritautbe attainment of the
objectives indicated inasmuch as the residents of Member Statedive near to the Flemish
Region and who carry out an economic activity in that Regioenagloyed or self-employed
persons might be encouraged by the system at issue to transfeprtheipal residence to that
Region and thus to avail of the benefits outlined in paragraph 63 of this judgment.

Consequently, the argument put forward by the Kingdom of Beldiased on the
non-comparability of the situation of domestic taxpayers to thatxplyers from another Member
State cannot be accepted.

In the light of the foregoing considerations, it must bedtdat, in so far as, from a taxation
perspective, situations covered by European Union law are plaeedisadvantage in comparison
with domestic situations, Article 61.3 of the Wb.Reg. constitutes a restrigtiich is prohibited by
Article 56(1) EC.

Finally, it should be noted that, according to the Coud&e-law, such a restriction can be
permissible only if it is justified by overriding reasons of pulbtierest. It is further necessary, in
such a case, that its application should be appropriate to entheiatfainment of the objective in
guestion and not go beyond what is necessary to attain it (C446/03Marks & Spencef2005]
ECR 1-10837, paragraph 35, and Case C-524&»t Claimants in the Thin Cap Group Litigation
[2007] ECR 2107, paragraph 64).

In that context, the Kingdom of Belgium, supported by the Haamg&overnment, argues that the
restriction on the free movement of capital resulting from Article 61tBeoiVb.Reg. is justified by
the need to safeguard the cohesion of its tax system.

The Court has previously held that the need to safeguard the cohés®tagfsystem may justify
rules that are liable to restrict fundamental freedoBeckimann paragraph 21; Case-800/90
Commissiornv Belgium paragraph 14Manninen paragraph 42; and Case C-157K¥ankenheim
Ruhesitz am Wannsee-Seniorenheimp2808] ECR 1-8061, paragraph 43).

However, according to settled case-law, in ordearioargument based on such a justification to
succeed, a direct link must be established between the tax advastiagmed and the offsetting of

that concession by a particular tax levy (see, inter ®égooijen paragraph 57; Case-168/01
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Bosal[2003] ECR 19409, paragraph 29; andlanninen paragraph 42 and the case-law cited).

In that regard, it must be noted that, as the KingdometgfilBn argues, under the system
established by Article 61.3 of the Wb.Reg., the registration dpaigsat the time of the acquisition
of residential property in the Flemish Region intended as aipainesidence may, under certain
conditions, be offset, up to a maximum of EUR 12 500, against th&treggin duties payable on
the acquisition of a new principal residence in that Region.

However, it should be noted that, as the Kingdom of Belgilsmbagpower of taxation on a
purchase transaction which was carried out previously in anoteerbier State by persons who
decide to establish their new principal residence in the Flemish Rélggooonfiguration of that tax
advantage reflects a logical symmetry (see, by analiggnkenheim Ruhesitz am Wannsee-
Seniorenheimstatparagraph 42).

If those persons were to benefit from the portabilityesysupon acquiring a property in the
Flemish Region, they would be deriving an undue advantage from gd4emsto which their
previous immovable property acquisition outside Belgium was not subject.

It follows that, under that system, there is a link between the tax advantage an@ithe/iniThat
system involves, first, the same taxpayer, who has alreadytipaiduties at issue and who is
eligible for the offset and, second, an advantage awarded within the context of the saore taxat

In that context, it should be noted that those two conditiotisis case the same taxpayer and the
same taxation, were considered sufficient by the Court to etabé existence of such a link (see,
to that effectVerkooijen paragraph 58osal paragraphs 29 and 30; akchnkenheim Ruhesitz am
Wannsee-Seniorenheimstaftaragraph 42). Furthermore, it is important to emphasise leat t
Commission does not dispute, and has even admitted in its resfi@idbe tax advantage at issue
is granted to the same taxpayer and in the context of the same tax.

In the light of the foregoing, it must be held that th&icésn resulting from Article 61.3 of the
Whb.Regq. is justified by the need to safeguard the cohesion of the tax system.

The fact none the less remains that, in order for the restriction toifieedjuistthat regard, it is still
necessary, as noted in paragraph 68 of this judgment, that gpbepaate and proportionate in
relation to the objective pursued.

In this respect, it should be noted from the outsetithigir pleadings, neither the Commission
nor the Kingdom of Belgium took a position on the proportionality of the system at issue.

It is important to note that, in the light of the Court’s ¢asethe restriction at issue is appropriate
to achieve such an objective, in that it operates in a plgrfegmmetrical manner, as only the
registration duties previously paid under the Belgian tax systaynlma offset (see, to that effect,
Krankenheim Ruhesitz am Wannsee-Seniorenheinsagigraph 44).

Furthermore, it is also settled case-law of therChat that restriction is entirely proportionate to
the objective pursued, since the provision at issue limits toxamm of EUR 12 500 the amount
which may be offset against the registration duties payable bpets®n who purchases a new
principal residence in the Flemish Region (see, to thatteKeankenheim Ruhesitz am Wannsee-
Seniorenheimstatparagraph 45). In providing for such a limitation, the systerssat retains its
character as a tax advantage and is not in the nature of a disguised exemption.

It follows that the restriction on the free movemerdagpital is justified by reasons which relate to
the safeguarding of the cohesion of the tax system.
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With regard to the adverse effect that the systesswe has on Article 40 of the EEA Agreement,
a point raised by the Commission, it should be noted that, iarszsfthe provisions of that article
have the same legal scope as the substantially identical proviiohdicle 56 EC (see Case
C-521/07 Commissionv Netherlands[2009] ECR #4873, paragraph 33, and Case7209

Etablissements RimbaJ@010] ECR +0000, paragraph 22), all of the foregoing considerations
may, in circumstances such as those of the present casanggosednutatis mutandisto Article
40 of the EEA Agreement.

In those circumstances, the complaint alleging infringemwiethe free movement of capital is
unfounded. Consequently, the Commission’s action must be dismissed.
Costs

Under Article 69(2) of the Rules of Procedure, the unsduatessty is to be ordered to pay the
costs if they have been applied for in the successful party&liplgs. Since the Kingdom of
Belgium has applied for costs and the Commission has been un$uic¢eesCommission must be
ordered to pay the costs.

On those grounds, the Court (First Chamber) hereby:
1. Dismissestheaction;

2. Ordersthe European Commission to pay the costs.

[Signatures]
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* Language of the case: Dutch.
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