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JUDGMENT OF THE COURT (First Chamber)

1 December 201F)

(Failure of a Member State to fulfil obligations — Freedom of movement for personsdeffref
establishment — Purchase of property for use as a new principal residence — Esjabkshasis of
assessment for the tax levied on the purchase of real property — Deduction of the value of the
residence sold from the value of the residence purchased — Exclusion of that deduction if the
property sold is not situated within the national territory)

In Case G253/09,
ACTION under Article 226 EC for failure to fulfil obligations, brought on 8 July 2009,

European Commission, represented by R. Lyal and K. Talabér-Ritz, acting as Agemth an
address for service in Luxembourg,

applicant,
v
Republic of Hungary, represented by R. Somssich and M.Z. Fehér, acting as Agents,
defendant,
THE COURT (First Chamber),

composed of A. Tizzano, President of the Chamber, M. Safjalle8, E. Levits and M. Berger
(Rapporteur), Judges,

Advocate General: J. Mazak,

Registrar: B. FUl6p, Administrator,

having regard to the written procedure and further to the hearing on 23 September 2010,
after hearing the Opinion of the Advocate General at the sitting on 9 December 2010,

gives the following

Judgment

By its application, the Commission of the European Communikeghes Court to declare that, by
treating differently the purchase of property in Hungary for use @icipal residence following a
related sale of property of the same nature, depending on whathgmoperty sold was situated in
Hungary or in the territory of another Member State, the Repablungary has failed to fulfil its
obligations under Articles 18 EC, 39 EC and 43 EC and Articles 28 and B& Afteement on the
European Economic Area of 2 May 1992 (0OJ 1994 L 1, p. 3, ‘the EEA Agreement’).
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National legal context

2 Paragraph 63 of Law No CXVII of 1995 on income tax (the ‘Law on income tax’), in thernversi
force until 31 December 2007, provides:

‘... the rate of tax payable on income from the sale of immovableepty and property rights shall
be 25 per cent.

... The tax paid shall be reduced (or waived) by the amount oftrehtageable on the part of the
income from the sale of a property or a property right (allowamcpurchase of housing) which is
used to purchase property for residential use, by a private individudtimself, a close family
member or a former spouse, in the 12 months preceding the rectiptinEome or the 60 months
following that date (basis of the allowance for purchase of housing).’

3 That allowance for the purchase of housing was granted only if the invesgtated to residential
property in Hungary.

4 Paragraph 1 of Law No XCIIl of 1990 on taxes (theewlon taxes’), in the version applicable to
the present case, reads as follows:

‘A property tax shall be payable on inheritance, gift or transfer for consideration of gropert
5 Paragraph 2(2) of the Law on taxes reads as follows:

‘The provisions on tax on gifts and transfers of property for coreidershall apply to properties
within the national territory and the related property rights,esslotherwise provided by
international convention.’

6 Paragraph 21(5) of the Law on taxes provides:

‘... Where a private purchaser sells his other residence withiyearebefore or after the purchase,
the basis of assessment for the calculation of the tax shdftiebdifference between the market
value — gross — of the property purchased and that of the property sold. ...’

Pre-litigation procedure

7 By letter of formal notice of 23 March 2007, the Cossion informed the Republic of Hungary
that Hungarian tax law provisions concerning the transfer of immoyabjeerty appeared to be in
breach of the rights guaranteed by Articles 18 EC, 39 EC, 48ndG6 EC and the corresponding
articles of the EEA Agreement.

8 The Commission expressed the view that those tax iproviseat in a discriminatory manner the
purchase of a residential property in Hungary, following the sala pfevious residence, by
providing for more favourable measures where the residence soloh wasgary and not in the
territory of another Member State. Thus, those provisions tax meagily the purchase of
residential property where the related sale was not of a previous residdiiengary. Furthermore,
due to their discriminatory nature, those provisions impede tharfeeement of workers and of
capital and the freedom of establishment. The Commission tdsed ghat it saw no adequate
reason that could justify such a difference in rules.

9 In its letter of 8 August 2007, the Republic of Hungarggmeised that the provisions of Paragraph
63 of the Law on income tax constituted an infringement of the Eamopmion (‘EU’) law in
force, and it announced its intention to adopt new rules to ensatewthen their income tax is

2von 13 10.11.2016 12:4



CURIA - Dokumente http://curia.europa.eu/juris/document/document tgsi?doclang=EN.

calculated, taxable persons will not be treated in a discriotipnananner on account of the place
where their real property is situated.

10 By contrast, as regards the provision in Paragraph 21¢6g dfaw on taxes, the Republic of
Hungary took the view that this did not infringe EU law.

11 By letter of 12 December 2007, the Republic of Hungarynmddrthe Commission that the
Hungarian Parliament had adopted Law No CXXVI of 2007 amendingiceax laws, which
entered into force on 1 January 2008. Paragraph 19 of that Law amends Paragifaple 6aw on
income tax, repealing the provisions on the tax reduction applied wogerty on Hungarian
territory was purchased for residential purposes.

12  Accordingly, maintaining the position set out in its letter sh&dmotice, the Commission issued a
reasoned opinion on 27 June 2008, inviting the Republic of Hungary to take theaneoesssures
to comply with that opinion within two months of its receipt.

13  The Republic of Hungary replied to the reasoned opiniorttey ¢& 27 August 2008, repeating in
it the arguments put forward in its letter of 8 August 2007.

14  Since it was not satisfied with that reply, the Commission brought the present action.

Theaction
Arguments of the parties

15 The Commission submits that the legislation at isswgjn particular the system for calculating
the tax on the purchase of real property, infringes Articles@,832 EC and 43 EC and Articles 28
and 31 of the EEA Agreement, in that it places at a disadvaBidged European Economic Area
(‘EEA) citizens who, in exercising their right to freedom of movemevish to purchase a property
in Hungary at the same time as selling their property sdusteanother Member State of the
European Union or the EEA.

16 The Commission considers that the tax at issue is an indirect tax.

17 Next, the Commission submits that that tax is payalkdeppurchase of real property in Hungary
for use as a principal residence, but may be reduced, or even completelyfdfisgturchase takes
place with some degree of simultaneity with the sale of the purchasesisysreesidence, provided
that that residence is situated in Hungary. Although, pursuantregi@ah 21(5) of the Law on
taxes, the basis of assessment for the calculation of the tabe the difference between the gross
market value of the property purchased and that of the property sojdthenValue of property
within Hungarian territory that is sold may be deducted. In tleosemstances, as a result of the
discrimination brought about by the regime for that tax, those purchashgroperty for the first
time in Hungary for use as their principal residence arel@ssfavourable position, and are less
encouraged to purchase a property in Hungary, and to settle th@nethose purchasing such
residential property to replace a property already owned by them in Hungary.

18 However, in the Commission’s view, those owning a princgsdlence in another Member State
prior to purchasing their new principal residence in Hungary might bege in the same situation
as those already owning a principal residence in Hungary, naneglyatso had to pay, in that other
Member State, a tax of an equivalent level to the taxsakisipon the purchase of their intended
principal residence. The fact that when the basis for the smseas of the tax is calculated the
Hungarian legislation does not allow the market value of the propeldyto be deducted from that
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of the property bought where the property sold is not situated in Hungsuts in objectively
comparative situations being treated differently, and is therefore discramyinat

19  As regards the infringement of the freedom of establishthen€Commission considers — contrary
to the view taken by the Republic of Hungary — that with regaekércising that freedom, it is of
little relevance that the legislative provision at issue appbesesidential property and not to
commercial property. Indeed, it cannot be excluded that a selbgatpperson may establish his
place of economic activity at his principal residence.

20 As regards persons not pursuing an economic activity, theniSsimn submits that the same
conclusion must be drawn for the same reasons on the basis of Article 18 EC.

21 The Commission also takes the view that, for the saamons as set out in relation to the
infringement of Articles 39 EC and 43 EC, the Republic of Hungky fails to comply with its
obligations under Articles 28 and 31 of the EEA Agreement, concetiminfyjeedom of movement
for workers and the freedom of establishment respectively.

22 In addition, the Commission submits that such discrimmmas$ not justified by reasons in the
public interest.

23 With regard to the grounds relating to the coherendeediak system, the Commission submits
that the Republic of Hungary cannot rely on the judgments in Case @02B4¢hmann[1992]
ECR 1-249 or in Case @71/04Keller Holding [2006] ECR 1-2107. Although, the Commission
submits, the need to preserve the coherence of a tax systejustifgya restriction on the exercise
of the fundamental freedoms guaranteed by the EC Treaty, the arguseshiinathat ground could
only succeed if there were a direct link between the taxraalga concerned and the offsetting of
that advantage by a particular tax levy. However, there is potdiscal link between the sales of
real property covered by the legislation at issue.

24 In addition, the Commission takes the view that the ptenaf territoriality relied on by the
Republic of Hungary — that is, the existence of a power of taxakercisable without limitation
over property within Hungary and the absence of such a power incresperoperty outside
Hungary — cannot justify the provision in Paragraph 21(5) of the Law on taxes either.

25  Similarly, the Commission, relying on Case C-3184@2ninen[2004] ECR +7477, paragraph 49,
submits that a possible reduction in tax revenue cannot be relieg te Hungarian authorities as
an overriding reason in the public interest to justify the measure in question.

26 Lastly, relying again oWManninen the Commission also rejects the justification based on the
difficulties faced by the Hungarian authorities in taking into accoungxistence of properties sold
in other Member States — and the tax paid when those propedigsirchased — when determining
the amount of tax payable for the purchase of a property in Hungaryliffibelty in determining
to what extent, with regard to the substance and method ofatbelation, the tax paid abroad
corresponds to the tax at issue could not, under any circumstaecas, argument to justify the
discrimination at issue. The Commission concedes, however,hihd@dpublic of Hungary may,
following Case C-256/0@ager [2008] ECR 1-123, impose specific requirements on the taxable
person in order to obtain the necessary information, but thoseemguits may in any event not be
disproportionate to the objective pursued.

27 The Republic of Hungary, asserting that the tax at resis¢ — contrary to the view taken by the
Commission — be categorised as direct taxation, counters thaixhegime at issue does not
infringe Articles 18 EC, 39 EC and 43 EC, nor the corresponding poosisof the EEA
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Agreement. In the alternative, that Member State contendshidategime in question is, in any
event, justified by reasons in the public interest.

28  The Republic of Hungary contends, first, that the freedom of movement for perddnsedom of
establishment have not been infringed, mainly on the ground that sheoedifference in treatment
between objectively comparable situations. Challenging the Conomisgosition on this point,
the Republic of Hungary considers that persons wishing to purchase ayprmgdungary for the
first time are in an objectively comparable situation, ingesf little relevance whether or not they
have purchased a property of the same nature in another MemlgeP&tgbns who, while already
owning property in Hungary as their principal residence, purchase apotiperty of that nature in
that Member State to replace the previous property are also in an objectively coepi@mabibn.

29 By contrast, the Republic of Hungary contends that thogsggstileir principal residence situated
in Hungary in order to purchase another property of that naturetiMgraber State are not in a
comparable situation to those selling their principal residemgeated in another Member State in
order to purchase property of the same nature in Hungary. Restesidence for tax purposes of
such persons may be different because those in the first catrgorgsident in Hungary, whereas
those in the second are resident abroad. Second, for that Etgonry, the property previously
owned falls outside the scope of Hungarian tax law, both tealitpand materially, while that is
not true of the property sold by the first category of residents.

30 In that connection, the Republic of Hungary relies on thet'€acase-law, and in particular Case
C-279/93Schumackefl1995] ECR 225, paragraph 34, and Case C-37@08005] ECR 1-5821,
which state that, as regards the taxation of income and dfasse situations of residents and of
non-residents are not, as a rule, comparable and that the fact that arN¢adeloes not grant to a
non-resident certain tax benefits which it grants to resident®t, as a rule, discriminatory. In
addition, the Republic of Hungary cites in support of its argumenutigarjent in Case C-512/03
Blanckaert[2005] ECR [-7685, stating that the contested provision8lanckaertand in the
present case are similar.

31 The Republic of Hungary also states that the Treaty, as interpreted by the Goancoffuarantee
to an EU citizen that transferring his activities to anotflember State will be neutral as regards
taxation (see, inter alia, Case C-387X0&igel[2004] ECR 1-4981, paragraph 55; Case€365/02
Lindfors [2004] ECR 17183, paragraph 34; and Case4@3/03 Schempp[2005] ECR 1-6421,
paragraph 45). The Republic of Hungary therefore contends that thegiaaerin question is in
conformity with the fiscal principle of territoriality, whicks recognised by EU law (see, in
particular, Case C-250/9Butura Participations and Singef1997] ECR 1-2471), in accordance
with which the different national tax systems coexist without any hierarchy.

32 Since distortions arising from the differences betweemational tax laws do not fall within the
scope of the Treaty provisions on freedom of movement, it is conceittaddl a person who has
availed himself of those provisions is treated less favourabliaf@ation purposes in one Member
State simply because he is subject to another Member Staxeauthority. However, such a
situation cannot be regarded as amounting in itself to discilmmagainst that person or as a
restriction, contrary to EU law, of the right to freedom of movement.

33 In that connection, the Republic of Hungary states thaWiémeber States’ powers of taxation
include not only determining the tax burden, but also granting tax adeantBhus, the legislation
at issue is consistent with the principle of territoriality and does not infringa&U |

34 The Republic of Hungary contends that any limitation of fundehffeedoms in that situation is
the necessary consequence of the territorial allocation of therpamfetaxation between the
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Member States. Maintaining a balanced allocation of the pawextbetween the Member States
constitutes one of the reasons in the public interest which justify such limitations.

35  Alternatively, referring to a settled line of €daw (seeBachmannCase E300/90Commissiornv
Belgium[1992] ECR I-305;Manninen Keller Holding and Case C-379/0Bmurta [2007] ECR
[-9569), the Republic of Hungary considers that the tax regimeus isgustified by reasons in the
public interest relating to the coherence of the tax systetontends that the Court has accepted a
justification of that kind in the circumstances in question pralidest, that a direct link is
established between the grant of the tax advantage concerned aodrédsponding tax levy, and,
second, that the advantage and the levy apply to the same persontie@cdame taxation. In the
present case, the Republic of Hungary asserts that such ik €nce only those persons who
have already purchased real property situated in Hungary mayitlfemerf the tax advantage at
issue when purchasing another property there. It cannot thereforaibd that that tax advantage
and the corresponding tax levy relate to the same person and are part of the same tax.

36 Furthermore, the Republic of Hungary rejects the Conmonissargument that the legislation at
issue is intended solely to avoid a reduction of budgetary incohee olbjective pursued by that
legislation consists in ensuring that any purchase of propertymgaty is subject at least once to
the tax at issue for the full market value of the property purchased, while preventingetisdiable
to the tax on the first purchase from being taxed again. Thisaherent body of rules, inseparable
from the implementation of the principle of territoriality.

37  Lastly, the Republic of Hungary contends that extending thedtentage to real property situated
abroad, in the context of the legislation at issue, would givetoiggactical difficulties of such a
magnitude as to prevent the system from working and would no longex adlparticular, abuse to
be prevented.

38 In addition, the Republic of Hungary states, in itsmdgm, that it is clear from its application that
the Commission challenges the Hungarian legislation to the etttahtthis allegedly restricts
persons who wish to transfer their principal residence to Hungarmxercise of their rights of
freedom of movement and freedom of establishment, from exercisiog sghts. Had the
Commission wished to examine the legislation at issue by considering the purchesgedy only
as an investment, without taking into account changes in tax mesid® domicile, it is to be
assumed that it would have done so in terms of the free movement of capitatrad tefen Article
56 EC.

39  However, since the Commission did not refer to that fundahfiezgdom, but only to the freedom
of movement for persons, the application should be regarded asngefenly to situations in
which, in exercising his right to freedom of movement, a persmsfers his residence to Hungary.
The Republic of Hungary deduces from this that the change in the giiaesidence and tax
residence justifies distinguishing between those purchasing a prégetiye first time in Hungary
and those purchasing another property in Hungary to replace a previpastpralready situated
there.

40  Consequently, the Republic of Hungary, citing Case C-@16a&[2009] ECR +883 in support of
its reasoning, contends that there is no obligation on a Membert8tttke into consideration the
market value of a property situated in another Member State of the European Union or the EEA.

Findings of the Court

41 First of all, it should be recalled that there wWisagreement between the Commission and the
Republic of Hungary as to whether the tax at issue should be dasehas direct or indirect
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taxation.

In that connection, it should be noted that, regardlesether, in the present case, the tax in
guestion constitutes direct or indirect taxation, the tax has not beaoriised within the European
Union and therefore falls within the competence of the Memlaes§twhich, according to settled
case-law, must exercise that competence consistently witlh\(see, in particular, with regard to
direct taxation, Case C-334/02ommissionv France [2004] ECR 1-2229, paragraph 21; Case
C-155/09Commissiorv Greece[2011] ECR 0000, paragraph 39; and Case C-10Ztdnmission
v Austria[2011] ECR 1-0000, paragraph 23).

It is therefore necessary to consider whether hea€ommission maintains — the Hungarian
legislation relating to the taxation of transfers of real prypi®r consideration, and in particular
Paragraph 2(2) in conjunction with Paragraph 21(5) of the Law oB,taeaastitutes a restriction on
the freedoms of movement for persons enshrined in Articles 18B8&E&C and 43 EC, and in
Articles 28 and 31 of the EEA Agreement.

Complaints alleging infringement of the provisions of the Treaty

As regards the complaint alleging infringement of Agidl®@ EC, 39 EC and 43 EC, it should be
recalled that Article 18 EC, which sets out in generathsethe right of every EU citizen to move
and reside freely within the territory of the Member Stafiesls specific expression in Article 39
EC with regard to freedom of movement for workers and in Article 43 EC with regarddorines
establishment (see Case C-345@smmissiorv Portugal [2006] ECR 1-10633, paragraph 13; Case
C-104/06 Commissiorv Sweden2007] ECR 1-671, paragraph 15; Case C-152Z0@Bnmissiornv
Germany{2008] ECR 1-39, paragraph 18, aBdmmissiorv Greece paragraph 41).

Consequently, the tax regime at issue must be exanmsteid the light of Articles 39 EC and 43
EC before being examined in the light of Article 18 EC for persons mdrongone Member State
to another Member State in order to settle there for reasmnsonnected with the pursuit of an
economic activity.

- The existence of restrictions of Articles 39 EC and 43 EC

The Treaty provisions on freedom of movement for personstangléd to facilitate the pursuit by
EU nationals of occupational activities of all kinds throughout the Europsaon, and they
preclude measures which might place those nationals at a disadvantage whesthheypursue an
economic activity in the territory of another Member Statee (€ase C-464/0Zommissionv
Denmark[2005] ECR 1-7929, paragraph 34 and case-law cffesinmissiorv Portugal paragraph
15; Commissiorv Swedenparagraph 17Commissiorv Germany paragraph 21; andommissiorv
Greece paragraph 43).

The freedom of establishment conferred on nationals of @mebbt State in the territory of
another Member State includes in particular access to andisexerf activities of self-employed
persons under the same conditions as are laid down by the law d¥laher State of
establishment for its own nationals (see, inter alia, Cas&2@0@mmissiornv France[1986] ECR
273, paragraph 13; Case C-47@08mmissiorv Belgium[2011] ECR 1-0000, paragraph 79; and, to
the same effect, Case C-1610@mmissiornv Austria[2008] ECR 1-10671, paragraph 27). In other
words, Article 43 EC prohibits a Member State from laying dowits laws conditions for the
pursuit of activities by persons exercising their right of estatlent there which differ from those
laid down for its own nationals (Case X61/07 Commissionv Austria paragraph 28, and Case
C-47/08Commissiorv Belgium paragraph 79).
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In the present case, the Commission submits thatr@sult of the difference in tax treatment
which it establishes between taxable persons — be they foreignrgarian citizens — who sell
property situated in Hungary and taxable persons who sell properéged outside Hungarian
territory, the legislation at issue is discriminatory andy rdecourage the latter from exercising
their right to freedom of movement and of establishment.

The Commission therefore submits that the discriminatises out of the less favourable tax
treatment of transfers of residence from another Member Riatiee Republic of Hungary in
comparison with transfers of residence within Hungarian ¢eyriand essentially takes the view
that pursuant to the principle of fiscal equality, the firstagibn, which involves a cross-border
element, must receive the same treatment as the secortibsjtaad that it should give rise to
entitlement to the tax advantage at issue.

In that connection, it should be recalled that ittiteglecase-law that discrimination can arise only
through the application of different rules to comparable situations or the applicitiensame rule

to different situations (see, inter ali@chumackerparagraph 30; Case-&3/05 Talotta [2007]

ECR 2555, paragraph 18; and Case C-182l@#ebrink and Peters-LakebrinRk007] ECR
[-6705, paragraph 27).

Accordingly, a difference in treatment between two categories of taxable passbe oategorised
as discrimination within the meaning of the Treaty provided that the situatitingsef categories of
taxable person are comparable in the light of the taxation rules concerned.

It follows that, in the present case, the Republicurfgdry is required to make available the tax
advantage at issue to taxable persons selling property outside Huonggritory only if their
situation is to be regarded as being objectively comparabilee inontext of the tax at issue, to the
situation of taxable persons selling property situated within Hungary.

In that connection, the Republic of Hungary disagrees h@hCbmmission’s conclusion and
claims that the situations are not comparable. It assertdttlgapossible not to confer the tax
advantage at issue on property for which a government tax had torkmught to have been — paid
beforehand in another Member State if that Member State keldlisised such a tax. Since, given
the nature of that government tax, the scope of the legislatiosus extends only to property
situated in Hungary, those persons not having purchased a propertyhbeéora Hungary and
those already owning such a property there are not in a compaiialton, so that the fact of
applying different rules to those two categories of person doesnstitate discrimination within
the meaning of the Treaty.

However, that argument cannot be accepted.

Admittedly, the Court has held, in relation to diteges, that the situations of residents and of
non-residents in a Member State are generally not comparabéeiseethe income received in the
territory of a Member State by a non-resident is in mostsoasky a part of his total income, which
is concentrated at his place of residence, and because a mmmt'egpersonal ability to pay tax,
determined by reference to his aggregate income and his persaoh&maily circumstances, is
easier to assess at the place where his personal and finareests are centred, which in general
is the place where he has his usual ab&tEhmackerparagraphs 31 and 32; Case C-391/97
Gschwind[1999] ECR 1-5451, paragraph 22; and Cas&689/03 Wallentin [2004] ECR 1-6443,
paragraph 15).

Furthermore, the fact that a Member State does not tgranhon-resident certain tax benefits
which it grants to a resident is not, as a rule, discrimigatoaving regard to the objective
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differences between the situations of residents and of non-residentshe point of view both of
the source of their income and of their personal ability to payotatheir personal and family
circumstancesJchumackemaragraph 34Gschwind paragraph 23; Case C-234/@#rritse[2003]
ECR 5933, paragraph 44; aWdallentin paragraph 16).

However, it must be stated that those principles developed by the Court in the context of
case-law on income tax, an area in which objective diffeeebeéween taxable persons, such as
source of income, personal ability to pay tax or personal and financiaingtances, may affect the
taxation of a taxpayer and are, as a rule, taken into accotimé bggislature. That is not true of the
tax at issue, which is determined in relation to the galee of real property. Moreover, the
Republic of Hungary has not argued — and nor is there any evidemez &fféct in the Court file —
that the personal circumstances of a taxpayer are taken into account when the taxoim igyesstl.

In those circumstances, in the light of the taxsaieisthe only difference between the situation of
non-residents in Hungary (including Hungarian nationals who have exktbise right to move
freely within the European Union) and that of residents in Hunfjdmngarian nationals, or the
nationals of another Member State, purchasing a new principal meside that Member State)
relates to the location of their previous principal residencebdin situations, the persons in
guestion will have bought a property in Hungary in order to settte @rad, when purchasing their
previous principal residence, will have paid a tax of the samgenat that at issue, either in the
Member State in which that residence was situated or in Hungary.

In such circumstances, acceptance of the propositiom thkEgmber State may freely apply a
different treatment solely by reason of the fact that anciiden’s first principal residence is
situated in another Member State would deprive the rulesnglagithe freedom of movement for
persons of all meaning (see, to that effect, Case 2Td8&8nissiorv France,paragraph 18, Joined
Cases €397/98 and €&410/98 Metallgesellschaft and Othel[2001] ECR 1727, paragraph 42;
and Case C-418/(Rapillon [2008] ECR 1-8947, paragraph 26).

In the light of the foregoing considerations — and as ther(ixsmon correctly observes — all those
moving their principal residence within the European Union or the Eanopggonomic Area,
whether that be just within Hungary itself or be from the Menfb&te where the previous
residence was situated to Hungary, are in a comparable situation.

That being the case, it should be recalled that in tydestablish whether discrimination exists,
the comparability of a Community situation with a purely domesti@gon must be examined also
by taking into account the objective pursued by the national provisioasuat (see, in particular,
Papillon, paragraph 27).

In that connection, the file shows that, in the present case, the objective of thélegtglagon is
to impose on all property purchases a tax whose basis of ass¢s$siie total market value of the
property being purchased, while preventing the assets taxed upon thaseuof the property now
being sold from being taxed again on the subsequent purchase.

As regards the comparability of the situations, that igeof taxing only once the capital
invested for the purchase of real property may, as a rule, be achieved both where the oiohier
situated in Hungary and where it is situated in another Member State.

In the light of the objective of the Law on taxes, botthe$e situations are therefore objectively
comparable.

Consequently, the tax regime at issue creates eediffein treatment on the basis of the location
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of the real property sold.

As regards the dissuasive effect of the legislatissaé alleged by the Commission, it should be
remembered that — as has been noted — by refusing to grataixthelvantage at issue to those
purchasing a property in Hungary for use as their principal residehee they have sold or are
about to sell their previous principal residence situated in anMbetber State, that legislation
results in a heavier tax burden for those persons than for those benefiting from that advantage.

In those circumstances, it cannot be ruled out thaegigdtion at issue may, in certain cases,
dissuade those relying on their right to freedom of movement (afréeedom of establishment)
under Articles 39 EC and 43 EC from purchasing a property in Hungary.

In the light of the foregoing considerations, it must be held that Paragraph 2@@junction with
Paragraph 21(5), of the Law on taxes constitutes a restrictidgheofreedoms of movement for
persons enshrined in Articles 39 EC and 43 EC, in that theydaissuasive effect — in terms of
the property purchase tax — on persons wishing to settle in Hubhgdmyying real property there,
in comparison with persons moving within that Member State, byidg the former the benefit of
the tax advantage at issue when purchasing a property.

- Whether the restrictions are justified

According to well-established case-law, nationalsomes which are liable to hinder or make less
attractive the exercise of fundamental freedoms guaranteed birdhey may nevertheless be
allowed provided that they pursue an objective in the public infeaestappropriate for attaining
that objective and do not go beyond what is necessary to attaiobjbetive pursued (see, in
particular,Commissiorv Greece paragraph 51).

It is appropriate therefore to examine whether therelfée in treatment between those two
categories of taxpayer may be justified by an overriding reastimei public interest, in particular
the need to preserve the coherence of the tax system.

The Court has already accepted that the need toyaréisercoherence of a tax system may justify
legislation restricting fundamental freedoms (see, inter Be@hmann paragraph 21Manninen
paragraph 42; Case C-157/8rankenheim Ruhesitz am Wannsee-Seniorenheinj2¢(i8] ECR
[-8061, paragraph 43; and Case C-18Za0&o0 Wellcom¢2009] ECR 1-8591, paragraph 77).

However, for an argument based on such a justification to succeed, a dimaciskde established
between the tax advantage concerned and the offsetting of thataapvégt a particular tax levy
(see, in particulaftManninen paragraph 42; Case C-524/0dst Claimants in the Thin Cap Group
Litigation [2007] ECR +2107, paragraph 68; ardnurta paragraph 46).

In that connection, it must be noted that the tax relgichelown by the Law on taxes is based on
the concept that the purchaser of a property situated in Hungamgdaas his principal residence
who sells his previous residence also situated in that Me8tat, within the time-limit laid down
by that Law, must pay the tax not on the entire value of the pyoperight, but only on the
difference in market value between the property bought and the prmddty Tax is therefore
levied only on the hitherto untaxed part of the assets invested for the purchase of the property.

By contrast, when the property sold is situated in a Memlterddteer than Hungary, the Republic
of Hungary has no power to tax the transaction entered intoainother Member State by the
person deciding to purchase a property in Hungary for his princigatlerece. In those
circumstances, by providing that only those who have already paidxla issue on the purchase
of such property in Hungary may benefit from the tax advantage istignevhen purchasing
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property of the same nature, the configuration of the tax advantagesgtion reflects a logic of
symmetry within the meaning of the case-law (see, to tfiatte Krankenheim Ruhesitz am
Wannsee-Seniorenheimstataragraph 42).

If taxpayers not having paid the tax at issue previousky alde, under the tax regime at issue, to
benefit from the tax advantage concerned, they would take unfair advantagatmirt that was not
applicable to their previous purchase outside Hungary.

It follows that, under the tax regime in question, tieegedirect link between the tax advantage
granted and the initial levy. First, that advantage and th&etgxare applied to one and the same
person and, second, they both relate to the same tax.

In that context, it should be noted that the two requirements that the levy maidentiapplied to
one and the same person have been found to be sufficient tosbsthbliexistence of such a link
(see, inter alia, Case C-35/98rkooijen[2000] ECR 1-4071, paragraph 58; Casel@3/01Bosal
[2003] ECR 1-9409, paragraphs 29 and 30; aKdankenheim Ruhesitz am Wannsee-
Seniorenheimstattparagraph 42). In addition, it must be noted that the Commissiemdia
expressly disputed that the tax advantage in question is granteel $ame taxpayer in relation to
the same tax.

In the light of the foregoing, it must be found that theicésh stemming from Paragraphs 2(2)
and 21(5) of the Law on taxes is justifiable by the need to preserve the coherence of thertax syst

However, in order for that restriction to be judife that basis, it must also be appropriate and
proportionate to the objective pursued, as noted in paragraph 69 above.

In that respect, it should be noted that, in the lighh@fCourt's case-law, the restriction in
guestion is appropriate to achieve such an objective, in tgerates in a symmetrical manner,
since only the difference in value between the property sold whishiuated in Hungary and the
value of the property purchased may be taken into account in tleystem at issue (see, to that
effect,Krankenheim Ruhesitz am Wannsee-Seniorenheinsdadigraph 44).

In addition, the restriction in question is proportionatéhe objective pursued. It should be
remembered, first, that the objective of the legislationsateiss to avoid — upon the purchase of a
second principal residence in Hungary — the double taxation of thaldapested in the purchase
of the previous residence that has been sold. Second, as notedymnaaréd above, the Republic
of Hungary has no power to tax real property transactions carried out in other Member States

Accordingly, taking the transactions carried out in oMember States into account for the
purposes of reducing the basis of assessment for the tax awisglgeresult in those transactions
being treated as already having been subject to the tasuat isven though that was not the case.
That situation would clearly be contrary to the abovementioned todgeof avoiding double
taxation under the Hungarian tax system.

While the property transactions carried out in other béerStates might also have been subject to
similar or even identical taxes to that at issue, it mustdbed, however, that in the current stage of
the development of EU law, the Member States enjoy a cemiéagm@my in the area of taxation
provided they comply with EU law, and are not obliged therefoelapt their own tax systems to
the different systems of tax of the other Member States ir,arder alia, to eliminate the double
taxation (see, by analogy, Case C-298@&umbus Container Servicd2007] ECR 1-10451,
paragraph 51, and Case C-67RI8ck[2009] ECR 1-883, paragraph 31).

That assessment cannot be called into question by ahéhé, because of the method of
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calculating the basis of assessment for the tax on propetaxpayer may be exempted from
payment of that tax when subsequently purchasing a property sitoatecgary. Indeed, where
the value of the second property purchased is lower than that pfoerty being sold, the capital
invested in that second purchase is not then subject to taxhendxpayer is not entitled to any
rebate of any part of the tax paid on the first purchase.r@sudt of such a mechanism, the regime
in question may indeed be regarded as constituting an advantagetaasla disguised exemption
for the sole benefit of Hungarian residents.

85 It follows that the restriction of the freedom of mowveimir persons and of freedom of
establishment may be justified in order to preserve the coherence of the tax system.

- Whether Article 18 EC is restricted

86  As regards persons not resident in Hungary and not pursuga@@omic activity there, it should
be recalled that national legislation which places certain nasiafidghe Member State concerned at
a disadvantage simply because they have exercised their freedooveoand to reside in another
Member State constitutes a restriction of the freedoms cedfday Article 18(1) EC on every
citizen of the Union (see Case-4D6/04 De Cuyper[2006] ECR 16947, paragraph 39; Case
C-192/05Tas-Hagen and TaR006] ECR 1-10451, paragraph 31; and Joined Cases C-11/06 and
C-12/06Morgan and Buchej2007] ECR 19161, paragraph 25).

87 In the present case, it cannot reasonably be denieth¢hakclusion from the benefit of the
reduction in the basis of assessment of persons moving withirutbpdan Union for reasons not
connected with the pursuit of an economic activity may, in some cases,|pédikescourage those
persons from exercising the fundamental freedoms guaranteed by Article 18 EC.

88 However, the Court has held that such a restrictiorbegustified in the light of EU law if it is
based on objective considerations of public interest independent of tbeafigt of the persons
concerned and if it is proportionate to the legitimate objectiveugar by the provisions of national
law (seeDe Cuyper,paragraph 40Tas-Hagen and Tagaragraph 33; anflorgan and Bucher
paragraph 33).

89 In that connection, it should be noted that the same canchsithat reached in paragraphs 69 to
85 above for justifying the restriction in relation to Artgl@9 EC and 43 EC applies, for the same
reasons, to the complaint alleging infringement of Article 18&&@ Case C-522/@@ommissiorv
Belgium[2007] ECR I-5701, paragraph Rpmmissiorv Germany paragraph 30; andommission
v Greece paragraph 60).

The complaints alleging infringement of the provisions of the EEA Agreement

90 The Commission also asserts that the Republic of Huhgarfailed to fulfil its obligations under
Articles 28 and 31 of the EEA Agreement concerning freedom of mevefor workers and
freedom of establishment respectively.

91 It is to be noted, in that regard, that the rules prafghiéstrictions on freedom of movement and
freedom of establishment laid down in Articles 28 and 31 ofBA Agreement have the same
legal scope as the substantially identical provisions of ArtR%eEC and 43 EC (see, in particular,
Case C-522/0€ommissiorv Belgium paragraph 76).

92 In those circumstances, the complaints alleging infringemf the freedom of movement for
persons and freedom of establishment must be declared unfounded.

93 Since none of the complaints has been upheld, the action brouti 6&pmmission must be
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dismissed.

Costs

94 Under Article 69(2) of the Rules of Procedure, the unsdatessty is to be ordered to pay the
costs if they have been applied for in the successful partyadiplgs. Since the Republic of
Hungary has applied for costs and the Commission has been unsu¢ctiessEommission must be
ordered to pay the costs.

On those grounds, the Court (First Chamber) hereby:
1. Dismissestheaction;

2.  Ordersthe European Commission to pay the costs.

[Signatures]

* Language of the case: Hungarian.
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