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JUDGMENT OF THE COURT (Fourth Chamber)

10 May 2012¥)

(Failure of a Member State to fulfil obligations — Freedom of movement for workers eménc
tax — Allowance — Retirement pensions — Effect on small pensions — Discriminatioadretw
resident and non-resident taxpayers)

In Case C39/10,
ACTION under Article 258 TFEU for failure to fulfil obligations, brought on 22 January 2010,

European Commission, represented by W. Mdlls, K. Saareméel-Stoilov and R. Lyeting as
Agents, with an address for service in Luxembourg,

applicant,
v

Republic of Estonia, represented by M. Linntam, acting as Agent,

defendant,
supported by:
Kingdom of Spain, represented by M. Mufioz Pérez and A. Rubio Gonzéles, acting as Agents,
Portuguese Republic, represented by L. Inez Fernandes, acting as Agent,
Kingdom of Sweden, represented by A. Falk, acting as Agent,

United Kingdom of Great Britain and Northern Ireland, represented by S. Ossowski, acting as
Agent,

Federal Republic of Germany, represented by J. Mdller, C. Blaschke and B. Klein, aciisig
Agents,

interveners,

THE COURT (Fourth Chamber),

composed of JC. Bonichot, President of the Chamber, A. Prechal, K. Schiem@nipader
(Rapporteur) and E. Jarasas, Judges,

Advocate General: N. Jaaskinen,

Registrar: L. Hewlett, Principal Administrator,

having regard to the written procedure and further to the hearing on 15 September 2011,
after hearing the Opinion of the Advocate General at the sitting on 24 November 2011,

gives the following
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1

Judgment

By its application, the European Commission asks the Court to deelateytfailing to provide in
the Law on income tax (Tulumaksuseadus) of 15 December 1999 (RT | 1999,903), as
amended by the Law of 26 November 2009 (RT | 2009, 62, 405) (‘the Lamcome tax’), for the
application of the personal allowance to non-residents whose totethéns so modest that they
would benefit from the allowance if they were residents, thmuBle of Estonia has failed to fulfil
its obligations under Article 45 TFEU and Article 28 of the Agrneat on the European Economic
Area of 2 May 1992 (OJ 1994 L 1, p. 3, ‘the EEA Agreement’).

L egal context
Recommendation 94/79/EC

According to the third, fourth and sixth recitalshe preamble to Commission Recommendation
94/79/EC of 21 December 1993 on the taxation of certain items @mmmcreceived by
non-residents in a Member State other than that in which they are resident (OJ 1994 L 39, p. 22):

‘... steps should be taken to ensure that free movement of persons is fully guaranteed iregtte inte
of the proper functioning of the internal market; ... it is necesgaryring to the notice of the
Member States the provisions which, in the Commission’s view,likeé/ to guarantee that
non-residents enjoy the same tax treatment as residents;

... this initiative does not affect the Commission’s conduct of paficthe field of infringement
procedures to ensure that the fundamental principles of the [EC] Treaty area@spect

. the principle of equality of treatment stemming from Arscld5 TFEU] and [49 TFEU]
requires that persons receiving ... income ... should not, where the pregangart of their
income is received in the country of activity, be deprived ottdRereliefs and deductions enjoyed
by residents’.

As Article 1(1) of that recommendation statesoitcerns a number of items of income, including
pensions.

Article 2(1) and the first subparagraph of Article 2(2) of the recommendation redldws: f

‘1. Member States do not subject the items of incomefsgmban Article 1(1), in the Member
State of taxation, to any heavier taxation than if the taxpéy®rspouse and his children were
resident in that Member State.

2. Application of the provisions of paragraph 1 shall be sutgjebe condition that the items of
income specified in Article 1(1) which are taxable in thenNder State in which the natural person
is not resident constitute at least 75% of that person’s total taxable income duraegybart’

The Agreement between the Republic of Finland and the Republic of Estonia for the avoidance of
doubl e taxation

Article 18(2)(a) of the Agreement for the avoidance of @otabation and the prevention of fiscal
evasion with respect to taxes on income and on capital concludeélsinki on 23 March 1993
between the Republic of Finland and the Republic of Estonia (‘the dtaxd¢ion agreement’)
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provides:

‘Pensions paid and other benefits, whether periodic or lump-sum cortipenga@anted under the
social security legislation of a Contracting State or under @rbhlic scheme organised by a
Contracting State for social welfare purposes shall be taxable only in that State.’

The Law on income tax
Paragraph 1(1) of the Law on income tax provides:

‘Income tax shall be charged on the taxpayer’s income, less the allowances permhtthioy t
Under Paragraph 2(1) of the Law on income tax, the tax:

‘Iis to be paid by natural persons and non-resident legal persons who receive taxable income’.
Under Paragraph 12(1) of that law:

‘Income tax shall be charged on income received by a residambhperson from all sources of
income in Estonia and outside Estonia during the tax period ...’

In accordance with Paragraphs 19(2) and 29(9) of that lamnéntax is also charged on pensions,
and Paragraph 41(6) provides that the tax is to be deducted at source.

Paragraph 23 of the law provides:

‘A tax-free amount of EEK 27 000 is deducted from the income et@ent natural person during
a tax period.’

Paragraph 23f the law further provides for a supplementary tax allowanceédosions. In
accordance with that provision:

‘From the income of a resident natural person receiving a pensiy@blpaunder the law by a
contracting State, a compulsory capitalisation pension providdayftre legislation of that State,
or a pension deriving from a social security agreement, themddgionally deducted a tax-free
amount equivalent to the sum of those pensions, but not more that EEK 36 000 in a tax period.’

As regards pensions received by residents from the Repfilgtonia, Paragraph 42jlof the
law provides:

‘From a pension payable under the law by the Estonian Stateegidemt natural person, and from
a compulsory capitalisation pension provided for by the Law on &iapttan pensions, there is
deducted, before calculation of the tax to be deducted at sourcajditional tax-free amount
equivalent to that pension (ParagrapR)2But in each calendar month not more in total than 1/12
of the sum laid down in Paragraph?23

As regards income received by non-residents, Paragrapht®@ law provides:

‘A natural person resident in another Member State of the European Union who has redeasd at
75% of his taxable income in Estonia during a tax period and submésident natural person’s
declaration of income may also make the deductions laid dowmsrchapter from his income
taxable in Estonia. Taxable income is understood to mean incomee lwkfductions are made in
accordance with the legislation of that State.’
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Pre-litigation procedure

A person of Estonian nationality residing in Finlankle(‘tomplainant’) made a complaint to the
Commission concerning the calculation of income tax applied tonigsto the retirement pension
paid to that person in that Member State. The complainanieolgelli the refusal of the Estonian
authorities to apply the tax allowance threshold and the supplemémtaallowance threshold laid
down by the Law on income tax for taxpayers resident in Estonia.

According to the Commission’s application, the complaireftér reaching retirement age in
Estonia, moved to Finland, and worked and acquired the right toségopethere. The complainant
thus receives two retirement pensions, one in Estonia and onmlamd; of almost the same
amount. The pension received in Estonia is subject to income tax, whereasail Fam account of
the very low level of the complainant’s total income, there idiatality to tax. The aggregate
amount of the two pensions, moreover, is only slightly above the allewthreshold laid down in

Paragraph 23of the Law on income tax.

Having regard to those factors, the Commission tookiéwe that under Estonian law the tax
burden on non-residents in a similar situation to that of the complainant is gneatérwould be if
they received all their income in Estonia alone.

On 4 February 2008 the Commission thus sent the Repulilgtafia a letter of formal notice
drawing that Member State’s attention to the possible incomiggtiith Article 45 TFEU and
Article 28 of the EEA Agreement of the provisions of national lagjish on the taxation of

pensions paid to neresidents.

By letter of 9 April 2008, the Republic of Estonia contesite point of view put forward by the
Commission. It observed that the Law on income tax enablesltiveantes it provides for to be
applied to non-residents who receive the majority of their inctima¢,is to say, at least 75% of the
total, in Estonia. That law thus affords them the same tegdtas residents. Where, on the other
hand, the amount of income received in Estonia is lower than tiegnpage, it is for the Member
State of residence to ensure that taxpayers not resident in Estonia are taxed #gipropria

On 17 October 2008 the Commission sent the Republic of &steeasoned opinion, in which it
repeated the arguments set out in its letter of formal notice and invited thddvi8tate to take the
necessary measures within two months from receipt of the reasoned opinion.

In its reply of 18 December 2008 to the reasoned opiterReépublic of Estonia expressed its
disagreement with the Commission’s complaints as regards the patbitity of the Law on
income tax with Article 45 TFEU. It accepted, however, thate were omissions in that law in
relation to its obligations under Article 28 of the EEA Agreemand stated that it was prepared to
extend the scope of Paragrapl? 28 the law to cover also nationals of the Member States of the
European Economic Area.

Since it was not convinced by the arguments put forwarchdyRepublic of Estonia, the
Commission decided to bring the present action.

By order of the President of the Court of 4 June 2010, the Kingfi@pain, the Portuguese
Republic and the United Kingdom of Great Britain and Northerlarice were granted leave to
intervene in support of the form of order sought by the Republic of Es®yiarders of 7 July
2010 and 14 January 2011, the President of the Court granted leawerterie in support of the
form of order sought by the Republic of Estonia to the Federal Repafblizermany and the
Kingdom of Sweden respectively. However, the Federal Republic oh@wy did not submit
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observations.

Theaction
Admissibility of the action

In the first place, in its rejoinder, the Republi&sfonia, supported by the Kingdom of Spain,
submits that the action must be declared inadmissible, intshatibject-matter is not clearly and
precisely defined and the form of order sought is worded ambiguoustyCdmmission did not
indicate clearly the cases in which the Republic of Estonia dlapgly the allowance in relation to
the income tax of non-residents in order to put an end to thgedll@ilure to fulfil obligations,
since, in its application, it said that the allowance mugrbated where the worldwide income of
non-residents in receipt of a pension in Estonia is lower thaalltheance thresholds laid down in
Estonian law for taxpayers resident in that State, whiletsimeply, it said that the Republic of
Estonia should take account, for the purpose of granting the allowarargy aflowance thresholds
laid down in the Member State of residence of the person concerned.

On this point, it must be recalled that it follows from Article 38§10f the Rules of Procedure and
the related caskaw of the Court that an application must state clearly andiggly the subject-
matter of the proceedings and a summary of the pleas in law on which the applg&chtisad, so as
to enable the defendant to prepare a defence and the Court ¢o thie application. It follows that
the essential points of law and of fact on which an actitwased must be indicated coherently and
intelligibly in the application itself and that the heads ofnelanust be set out unambiguously so
that the Court does not ruldtra petita or indeed fail to rule on a complaint (see, inter alia,
judgment of 12 February 2009 in Case4?5/07 Commission v Poland, paragraph 43, and
judgment of 24 March 2011 in Case3Z5/10Commission v Spain, paragraph 10).

Those requirements may be examined by the Court of itsnasion (see, inter alia, Case
C-195/04Commission v Finland [2007] ECR #3351, paragraphs 21 and 22).

The Court has also held that, where an action is brangbkt Article 258 TFEU, the application
must set out the complaints coherently and precisely, so thidéheer State and the Court can
know exactly the full extent of the alleged infringement of EuropeainrUlaw, a condition which
must be satisfied if the Member State is to be able teeptean effective defence and the Court to
determine whether there has been a breach of obligations, gedalee, inter ali@ommission v
Poland, paragraph 44, andommission v Spain, paragraph 11).

In the present proceedings for failure to fulfil obligaticinst, it must be noted that the
Commission stated in its application, in particular in point tBat ‘where the legislation of a
Member State lays down a threshold below which the taxpayem@ded as not having the
necessary means to finance public expenditure, there is no teadistinguish between taxpayers
whose income is lower than that threshold according to thedemse’. The Commission thus
indicated clearly that, in its opinion, it was indeed the allmeahreshold laid down by the Law on
income tax that the Republic of Estonia had to take into accowstablish whether a non-resident
in receipt of a retirement pension in Estonia was entitled to the allowance iotresipeome tax.

Secondly, as regards the Commission’s reference &dldia@ance thresholds in the Member State
of residence, it must be observed that that was in the contartefamination by the Commission
of the line of casdaw deriving from Case @79/93 Schumacker [1995] ECR 225, from which
examination it concluded precisely that, where the taxpayerkimgiame is so modest that he is
not subject to any tax in the Member State of residence, imeassimilar situation to that of a
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resident in the Member State in which the income in quessioregeived. That State should
therefore ‘apply its own rules on tax allowances which defieesiktent to which taxpayers are in a
position to pay taxes intended to cover the needs of the country’.

In any event, there is nothing in the efilgeto warrant the conclusion that the application did not
enable the Republic of Estonia to present its defence or thatdahe S unable to determine
whether there has been a failure to fulfil obligations.

The plea of inadmissibility raised by the Republic abiiia is therefore unfounded and must be
rejected.

In the second place, as the plea of inadmissibilisedaby the Kingdom of Spain and the
Portuguese Republic largely coincides with the plea in defencel lsas&ecommendation 94/79
put forward by the Republic of Estonia, the Court finds it appropt@ieonsider it, if need be,
together with the substance of the case.

In the third place, it must be noted that, according to the wordthg &rm of order sought in the
application, the Commission asks the Court to declare that,ilbygféo provide in the Law on
income tax for the application of the allowance to-mesidents whose total income is so modest
that they would benefit from the allowance if they were residents, the RepliBlstonia has failed
to fulfil its obligations under Article 45 TFEU and Article 28the EEA Agreement. That form of
order therefore appears to refer to the national legislatiso fiar as it concerns all income subject
to that law.

However, it is apparent from the wording of the Commissipl@adings that, in its arguments
adduced in support of the complaints made against the Republic of Estaei®rs to the tax
treatment only of pensioners in the same situation as the coamlaFurthermore, at the hearing,
the Commission explained that its claim for a declarationfailare to fulfil obligations concerned
only the pensions of non-residents.

Consequently, the present action for failure to fulfiigaltions must be regarded as relating solely
to the application of the rules of the Law on income tax to retinepensions paid to non-residents
in a situation such as that of the complainant.

Substance
Arguments of the parties

In its application the Commission submits essentiladly, by excluding nomesident pensioners
from the benefit of the allowances provided for by the Law on indamevhere they receive less
than 75% of their income in Estonia, that law places taxpayeraube — like the complainant —
they have exercised their right of freedom of movement for workeesless favourable situation
than if they had not made use of that right, even though, in vieWweombdest amount of their
pensions, they are in a comparable situation to residentsneitine at a similar level. That law
therefore constitutes an obstacle to freedom of movement for pe@®nenshrined in
Article 45 TFEU and Article 28 of the EEA Agreement.

It follows fromSchumacker, as confirmed by Case-069/03Wallentin [2004] ECR 16443, that
persons who receive only a small part of their income in the bder8tate of residence are, from
the point of view of their tax treatment, in a comparable postiiopersons who reside in the
Member State in which they receive their income. Where sop&rincome is subject to little or no
tax in his Member State of residence, that State cannot ethstie tax paid on income received
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in another Member State is deducted from the taxable amounhose ttircumstances, in the
Commission’s view, it is for the Member State of origin of itheome to apply to that income its
own tax rules, in particular the benefit of tax allowances.

Consequently, as the Court held in Cas29097 Gschwind [1999] ECR #5451 andWallentin,
where a Member State grants an allowance for income beloaircarhounts in order to ensure
taxpayers a minimum subsistence amount, that benefit should also be granted to nors;resident
it is granted in accordance with the personal situation of the taxpayer.

The Republic of Estonia, supported by all the interverepbes that the difference in treatment
between residents and non-residents laid down by the Law on ineontoes not constitute a
restriction of freedom of movement for persons, since it does notrggeto discrimination
between persons in comparable situations.

It observes in this respect that it follows fréchumacker that the situation of residents and that of
non-residents are to be regarded as comparable only where thesments receive the most
substantial part of their income not in the Member State aderse but in another Member State.
It is only in that case that the latter State cannot apply to non-residents a difigreaatment from
that applied to residents.

Thus, in order to ensure equal treatment of residentscaAcesidents in a comparable situation,
the Law on income tax applies the allowances in question togemdents where they receive 75%
of their worldwide income in Estonia. The calculation of taxahi®ine is based on the law of the
Member State of residence of the person concerned, and in ordetetonine the proportion
received in Estonia the non-resident is obliged to submit dicatei from the tax authorities of his
Member State of residence.

Moreover, according to the Republic of Estonia, by bringingithsent action the Commission
failed to comply with Recommendation 94/79, in which it statieat equal tax treatment of
residents and non-residents is mandatory only ifme®dents receive at least 75% of the income
received during the tax year in question in the Member State of taxation.

With respect more particularly to the situationhef complainant, the Kingdom of Spain and the
Portuguese Republic further observe that the Member State of residemely the Republic of
Finland, took into account the entire income received by the taxpayguestion both in that
Member State and in another Member State and did not taeciuse the total amount of income
did not exceed the tax-free minimum income. Reasoaiegntrario, they point out that, if the
Member State of residence had fixed a lower tax-free mininmoome, that taxpayer’s income
could have been subject to tax, in which case the amount of idxnpastonia would have been
deducted. The Law on income tax is not therefore contrary to freedom of movement for workers.

The United Kingdom adds that the Commission’s proposed sdiotiamoiding a nofresident in
Estonia receiving a greater social benefit than a resident, n#maghe authorities of that Member
State should take the taxpayer’s worldwide income into consideffatidhe purpose of applying
the allowance, is not correct. In accordance with the doublddexagreement, it is not possible to
subject income received in Finland to tax in Estonia. The RepobEstonia is not therefore in a
position to calculate the worldwide income of the taxpayer concewmieelteas the Republic of
Finland can do so, in view of the fact that the taxpayer resides iméiafted the Finnish authorities
have power to obtain information and documents from that taxpayerCadimenission’s solution
would have the result that the Republic of Estonia would have to @pgigsic nortaxable band
only to the income received in Estonia, and the-remident would benefit from his personal and
family situation being taken into account both in Estonia and in Finland.
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On those points, the Commission observes that, contrérg submissions of the defendant and
the interveners, the Court held 8thumacker that, where the taxpayer does not receive any
significant income in the Member State of residence, the Me@tste in which he obtains his
income must grant him the same advantages as those grantede¢atsesiho receive income only
in that State. The Court thus accepted that, although in nomoainstances the Member State in
which income is received may leave it to the Member Statesidence to ensure a level of tax that
is appropriate to the taxpayer’s means, the Member State chwhat income is received is
required for its part to take account of the personal situatidgheofaxpayer where the Member
State of residence is unable to do so. Similarly, whergpayar's income is subject to very little
tax or no tax at all in his Member State of residence, that State canna #raduhe tax paid on the
income received in another Member State is deducted from the taxable amount.

As regards the method of calculating the income of theasihent, the Commission emphasises
that the Republic of Estonia is entitled to take the taxpayesitdwide income into account in
order to calculate the tax, if any, to which he is liable in Estonia. If the taxpayeltwd® income
is lower than the tax threshold applicable in Estonia, he shouldensibject to any tax in Estonia.
If, on the other hand, his worldwide income exceeds the threshold applicable in Hstaroald be
subject to income tax. That does not involve taxation of the income received in Mentbgio8tar
than the Republic of Estonia, but amounts merely to determiningaxpayer’s ability to pay for
the purpose of taxing solely the income received in Estonia.

As regards the defendant’s argument concerning Recommer@f#i®n the Commission asserts
that that act is not binding. It cannot be intended to supplement thefylemary law on freedom
of movement for persons, and in any event it does not restrict dn@mision’s power of
assessment. The recommendation merely proposes the adoption ofl m¢iasares to implement
European Union law without encroaching on the correct performande ashligations deriving
from the Treaties. Moreover, since the recommendation was adbptede the judgment in
Schumacker was delivered, it has in fact lost its raison d’étre.

Findings of the Court
- The complaint of a breach of Article 45 TFEU

It must be noted, as a preliminary point, that ittidesecaselaw that, while direct taxation falls
within the competence of the Member States, they must noneshexercise that competence
consistently with European Union law (see, inter é@numacker, paragraph 21; Case-426/03
Marks & Spencer [2005] ECR 110837, paragraph 29; and Caseb4D/07 Commission v ltaly
[2009] ECR 110983, paragraph 28). Tax rules of national law must therefore be adopted
consistently with the freedoms guaranteed by the Treatiggriicular the freedom of movement
for workers as conferred by Article 45 TFEU.

It is incompatible in principle with the rules on ffeen of movement for a worker who has made
use of that right to be the subject of less favourable treatmeiné iMember State of which he is a
national than he would receive if he had not made use of the oppoguwiféeed by those rules.
However, it must be remembered that discrimination can am$e through the application of
different rules to comparable situations or the application os#émee rule to different situations
(see, inter aliaschumacker, paragraph 30¢schwind, paragraph 21; and Case383/05 Talotta
[2007] ECR 2555, paragraph 18).

As far as direct taxes are concerned, residents anesidants are generally not in comparable
situations, since the income received in the territory of emie State by a non-resident is in most
cases only a part of his total income, which is concentratdusaplace of residence, and a
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non-resident’s personal ability to pay tax, determined by referenbis aggregate income and his
personal and family circumstances, is easier to asséise place where his personal and financial
interests are centred, which is generally the place of his usiddnee (see, inter ali§chumacker,
paragraphs 31 and 32, a@dchwind, paragraph 22).

The Court held iBchumacker, paragraph 34, that the fact that a Member State does not@ant t
non-resident certain tax advantages which it grants to a resgdent, as a rule, discriminatory,
having regard to the objective differences between the situations of residents aasidemnts from
the point of view both of the source of their income and of their pdrabiidy to pay tax or their
personal and family circumstances (&sehwind, paragraph 23).

There could be discrimination within the meaning of theaty between residents and
non-residents only if, notwithstanding their residence in differe@mber States, it were
established that, having regard to the purpose and content of ir@ahatiovisions in question, the
two categories of taxpayers are in a comparable situatiolésbeind, paragraph 26).

That is the case where a non-resident who has no sghificome in his Member State of
residence and gains the main part of his taxable income frormtigityacarried on in the Member
State of employment is in a comparable situation to that afemets of the latter State because the
Member State of residence is not in a position to grant hiradtx@ntages resulting from the taking
into account of his personal and family circumstances. Consequasitiggards his tax treatment,
he must be treated as resident in the Member State of empigyane that State must grant him
the tax advantages it allows to residents (see, inter Salmmacker, paragraphs 36 and 37, and
Gschwind, paragraph 27).

The Court has also held that, in a situation in which there is no taxabteeintthe Member State
of residence under the tax legislation of that State (sethatoeffect,Wallentin, paragraph 18),
discrimination could arise if the personal and family circamsgs of a person such as the
complainant were taken into account neither in the Member &tasidence nor in the Member
State of employment (see, to that eff&llentin, paragraph 17).

Thus, where nearly 50% of the total income of the persormrr@itcis received in his Member
State of residence, that State should in principle be abbkéointo account his ability to pay tax
and his personal and family circumstances in accordance héthutes laid down by that State’s
legislation (se&schwind, paragraph 29).

However, in a case such as that of the complainant,betause of the modest amount of
worldwide income is not taxable in the Member State of residence, under tlest abategislation,
that State is not in a position to take into account the aldligay tax and the personal and family
circumstances of the person concerned, in particular the conseqtmmted person of taxation of
the income received in another Member State.

In those circumstances, the refusal of the Member State in which the imcguestion is received
to grant an allowance provided for under its tax legislation psgahon-resident taxpayers such as
the complainant simply because they have exercised the freedonm/@ment guaranteed by the
FEU Treaty.

The difference of treatment resulting from such letysi could be justified only if it were based
on objective considerations proportionate to the legitimate aim ohakienal provisions (Case
C-520/04Turpeinen [2006] ECR +10685, paragraph 32). In this respect, although the Republic of
Estonia has argued that the condition in question is intended to awvoidesident taxpayers
accumulating allowances in both the Member States concerned, it mudebedlsts in a case such

15.11.2016 17:



CURIA - Dokumente http://curia.europa.eu/juris/document/document tgsi?doclang=EN.

as that of the complainant, there cannot be any unjustified accumulation of advantages.

58 Consequently, to the extent set out above, the general opéttire condition laid down in
Paragraph 2Bof the Law on income tax, which takes no account of the personafaarity
circumstances of the taxpayers concerned, is liable to penalsmpesuch as the complainant who
have made use of the opportunities offered by the rules on freedom of movement for workers, and
therefore incompatible with the requirements of the Treaties as they followAirsie 45 TFEU.

59  The complaint of a breach of Article 45 TFEU must therefore be regarded as well founded.

60 According to the Republic of Estonia, however, Recommend24id®, by virtue of its content
and nature, precludes a finding of the alleged failure to fulfil obligations.

61 It is true that in Article 2(2) of that recommendatiom Commission said that the Member States
should not subject the income of non-resident natural persons to heaviemtéxati the income of
residents, where the income taxable in the Member State ahhe natural person is not resident
constitutes at least 75% of that person’s total taxable income during the tax year.

62 The Republic of Estonia submits that, in the opposite taseentitled to treat residents and
non-residents differently.

63 It should be recalled, however, that in accordancetmethast subparagraph of Article 288 TFEU
recommendations are among the acts of the European Union institbbhsve no binding force.
Furthermore, as the Advocate General observes in point 60 of hiso@pthe procedure for a
declaration of failure to fulfil obligations is based on the dbjedinding that a Member State has
failed to fulfil its obligations under European Union law, so that principle of the protection of
legitimate expectations cannot be relied on by the Republic of Estonia in seafprase in order to
preclude an objective finding of a failure on its part to fulsilobligations under the Treaty (see, to
that effect, Case 662/07Commission v Spain [2009] ECR 9553, paragraph 18).

64 It should also be noted that the fourth recital irpteamble to Recommendation 94/79 states that
it does not affect the Commission’s conduct of policy in the fafléhfringement procedures to
ensure that the fundamental principles of the Treaty are respected.

65 In those circumstances, Recommendation 94/79 does not pradindeng of a failure to fulfil
obligations under Article 45 TFEU. There is therefore no neethéCourt to address the question
whether the Kingdom of Spain and the Portuguese Republic were corréair interventions, in
raising a plea of inadmissibility against the Commission’s agipdic based on the adoption of that
recommendation.

- The complaint of a breach of Article 28 of the EEA Agreement

66  Although in its defence the Republic of Estonia used tharants relating to the complaint based
on Article 45 TFEU in order to contest also the complairatired to Article 28 of the EEA
Agreement, it acknowledged the need to supplement Paragrpif 28 Law on income tax ‘to
extend its scope to cover also nationals of the Member States of the European Econamic Are

67 It must be pointed out that the Estonian legislation dogzontie for any possibility of granting
the tax advantage at issue to persons drawing a pension in Estomigeside in one of the
non-member countries that are members of the EEA Agreemend.far as the requirements of
Article 28 of the EEA Agreement have the same legal effect as theustiéldy identical provisions
of Article 45 TFEU, the considerations set out above may be appliedis mutandis to Article 28
(see, to that effect, Case1D4/06Commission v Swveden [2007] ECR 1671, paragraph 32).
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It follows from all the foregoing that, by excluding nondest pensioners from benefiting from
the allowances laid down by the Law on income tax where, becdule modest amount of their
pensions, they are not taxable in the Member State of residencethedeax legislation of that
State, the Republic of Estonia has failed to fulfil its oblae under Article 45 TFEU and
Article 28 of the EEA Agreement.

Costs

Under Article 69(2) of the Rules of Procedure, the unsdatessty is to be ordered to pay the
costs if they have been applied for in the successful partyesliplgs. Since the Commission has
applied for costs and the Republic of Estonia has been unsuccessiusgt be ordered to pay the
costs.

Under Article 69(4) of the Rules of Procedure, the Kingdom of Spain, the Pedggeublic, the
Kingdom of Sweden, the United Kingdom and the Federal Republic of @Ggrmast bear their
own costs.

On those grounds, the Court (Fourth Chamber) hereby:

1. Declaresthat, by excluding non-resident pensioners from benefiting from the allowances
laid down by the Law on income tax (Tulumaksuseadus) of 15 December 1999, as
amended by the Law of 26 November 2009, where, because of the modest amount of
their pensions, they are not taxable in the Member State of residence under the tax
legislation of that State, the Republic of Estonia has failed to fulfil its obligations under
Article 45 TFEU and Article 28 of the Agreement on the European Economic Area of
2 May 1992,

2.  OrderstheRepublic of Estoniato pay the costs;

3. Orders the Kingdom of Spain, the Portuguese Republic, the Kingdom of Sweden, the
United Kingdom of Great Britain and Northern Ireland and the Federal Republic of
Germany to bear their own costs.

[Signatures]
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