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JUDGMENT OF THE COURT (Fifth Chamber)

18 October 2012*(

(Approximation of laws — Directive 90/434/EEC — Common system of taxation applicable to
mergers, divisions, transfers of assets and exchanges of shares concerning compé#feiresnof di
Member States — Article 11(1)(a) — National legislation under which authorigatist be obtained
for the grant of tax advantages — Application for authorisation to be made at least 30 dayhéefore
proposed operation is effected)

In Case G603/10,

REFERENCE for a preliminary ruling under Article 267 TFEU frdhe Upravno sodée
Republike Slovenije (Slovenia), made by decision of 8 December 2Q¥yad at the Court on
21 December 2010, in the proceedings

Pelati d.o.o.

Republika Slovenija,
THE COURT (Fifth Chamber),

composed of M. Safjan, acting as President of the Fifth Chanibetevits and <. Kasel
(Rapporteur), Judges,

Advocate General: P. Cruz Villalon,

Registrar: A. Calot Escobar,

having regard to the written procedure,

after considering the observations submitted on behalf of:

- Pelati d.o.o., by A. Jarkdyibdvetnik,

- the Slovenian Government, by V. Klemenc, acting as Agent,

- the European Commission, by R. Lyal and M. Zebre, acting as Agents,

having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following
Judgment

1 This reference for a preliminary ruling concernsitkerpretation of Article 11(1)(a) of Council
Directive 90/434/EEC of 23 July 1990 on the common system of taxatgitable to mergers,
divisions, transfers of assets and exchanges of shares concernipgnesof different Member
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States (0J 1990 L 225, p. 1).

2 The reference has been made in proceedings betwkdndReo. (‘Pelati’) and Republika
Slovenija (Republic of Slovenia) concerning the rejection by the Slaweaix authorities of an
application for the grant of tax advantages on the occasion of a division of an undertaking.

L egal context
European Union law

3 Article 11(1)(a) of Directive 90/434, which appear3itte V of the directive, ‘Final provisions’,
reads as follows in the version applicable in the main proceedings:

‘A Member State may refuse to apply or withdraw the benefdladr any part of the provisions of
Titles II, Il and IV where it appears that the merger, slou, transfer of assets or exchange of
shares:

(@) has as its principal objective or as one of its principal objectives tagreeasax avoidance;
the fact that one of the operations referred to in Articles hot carried out for valid
commercial reasons such as the restructuring or rationalisaficihe activities of the
companies participating in the operation may constitute a presamtpat the operation has
tax evasion or tax avoidance as its principal objective or as one of its principal objéctive

National legislation

4 In accordance with Article 47 of the Law on theat®n of the income of legal persons (Zakon o
davku od dohodkov pravnih oselradni list RS No 17/05, ‘the ZDDP@L’), ‘the transferring
company, the receiving company and the shareholders of the transferring company allewete a
tax advantages in accordance with Articles 41 to 47 of thiolathe basis of authorisation issued
by the tax authorities, if the conditions laid down in Artickk to 47 of this law have been
satisfied’.

5 The taxation procedure in cases of the merger or divisimmmpanies is laid down by the Law on
fiscal procedure (Zakon o d&wem postopkuJradni list RS No 25/05, ‘the ZDavP-1).

6 Under Article 345(2) of the ZDavP-1, the taxpayer isuiomit the tax declaration to the tax
authorities within 60 days at the latest from the date of ragmh of the division in the competent
court’s register of commercial companies.

7 Article 363 of the ZDavP-1 provides:

‘(1) The authorisation mentioned in Article 47 of the ZBP shall be issued for each
individual transaction.

(2)  The request for authorisation shall be submitted bydhsferring company or the receiving
company ... at least 30 days before the envisaged date of the ti@nsaentioned in Article 41 of

the ZDDPOL1.

(5) The tax authorities shall decide on the request for asdkion within 30 days at the latest
from receipt of the application ...’
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8 The requirement of prior authorisation by the tax autb®rias laid down in Article 47 of the
ZDDPO-1 in conjunction with Article 363 of the ZDavP, was abolished on the entry into force on
1 January 2007 of new versions of the laws on the taxation of comp@artdesn fiscal procedure
(Uradni list, No 117/06), which introduced a simplified notification procedurewhich the
taxpayer’s failure to comply with the procedural conditions does notreatically lead to the loss
of the rights conferred by Directive 90/434.

Thedisputein themain proceedings and the question referred for a preliminary ruling

9 By a notarial act of 30 June 2005, Pelati adopted & dikasion under which part of its
undertaking would be transferred to a new company. On 27 Sept@oePelati filed with the
competent court keeping the register of commercial companies acasippl for registration of the
amendments to its statutes. Those amendments were regisyeoeder of 12 October 2005. On
21 October 2005 Pelati submitted an application to be granted tax adsamreitpe occasion of the
division that had thus taken place.

10 The tax authorities found that the transformation of dmpany had taken place when the
amendments to its statutes were registered in the regisymmercial companies. It therefore
rejected Pelati's application because it had not been mattenwhe period prescribed in
Article 363 of the ZDavP-1, namely at least 30 days beforerdéimsformation envisaged is carried
out.

11 Pelati lodged a complaint against that refusal, tigirthat the tax authorities had not even
examined whether the substantive conditions for receiving the tax ageaninder the ZDDPO
were satisfied. The complaint was likewise rejected ongtloeind that the 30-day period was
mandatory, so that Pelati’s application was inadmissible as being out of time.

12 Pelati brought proceedings for the annulment of that decisit iDpravno sodié® Republike
Slovenije (Administrative Court of the Republic of Slovenia). It asgtieat the rejection of its
application as being time-barred, as a penalty for failuobserve the 30-day time-limit laid down
by Article 363(2) of the ZDavR, is contrary to Directive 90/434. Furthermore, observance of that
time-limit does not depend entirely on the taxpaying company, dinc¢hie date of registration of
the amended statutes in the register of commercial companig¢sebgompetent court which
determines the date of expiry of the period.

13 The referring court observes, first, that the purposheoZ DDPQ1 is to transpose Directive
90/434 into the Slovenian legal system. It points out, next, that &hil@pplication to be granted
the tax advantages must, under Article 363(2) of the ZDavP-1, be tedbatiieast 30 days before
the operation envisaged, that law does not, however, specify theatimbkich that operation is
regarded as carried out. It notes that the tax authoritigsorel Article 533 of the Law on
commercial companies (Zakon o gospodarskih druzbedmni list RS, No 30/1993, in the version
applicable at the time), under which the competent court is év t& division and the constitution
of the new company in the register of commercial companies sinealtsly. It concludes that the
date of the operation corresponds to that on which the amendmaéiet statutes is entered in the
register. It considers, finally, that Directive 90/434 does not gdeowny basis for refusing tax
advantages to a taxpaying company without an examination of whetheothpany satisfies the
conditions for the grant of those advantages.

14 In that context, the Upravno s@edidkepublike Slovenije decided to stay the proceedings and refer
the following question to the Court for a preliminary ruling:
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‘Must Article 11 of [Directive 90/434] be interpreted as precluding nati@waslation by which the
Republic of Slovenia, as a Member State, makes tax relied tmmmercial company wishing to
effect a division (splitting off of part of the company and foiorabf a new company) subject to
the presentation within the time-limit of an application fog issuing of authorisation for the grant
of the tax advantages which follow from the division if the conditiard down are satisfied, and
by which the person liable to pay the tax automatically ltdsesax advantages provided for under
national legislation once the time-limit is passed?’

Consideration of the question referred
Preliminary observations

It must be recalled, as a preliminary point, thaCitnrt has jurisdiction under Article 267 TFEU
to give preliminary rulings concerning inter alia the interpretatf the Treaties and of acts of the
institutions of the European Union.

It is common ground that the dispute in the main proceecliimgerns a provision of national law
applicable within a purely internal context.

However, as may be seen from the order for referémeeSlovenian legislature decided, when
transposing Directive 90/434 into the national legal system, to dippliax treatment provided for
by that directive also to purely internal situations, so thdboma and cross-border restructuring
operations are subject to the same tax rules.

According to the Court's case-law, where, in reguapurely internal situations, national
legislation adopts the same solutions as those adopted in European Wniomtder, in particular,
to avoid discrimination against its own nationals or any distodfarompetition, it is clearly in the
European Union’s interest that, in order to forestall future differencesgespretation, provisions or
concepts taken from European Union law should be interpreted unifoimdgpective of the
circumstances in which they are to apply (see Cas8/@5 Leur-Bloem [1997] ECR 14161,
paragraph 32; Case-&3/00 Andersen og Jensen [2002] ECR +379, paragraph 18; and Case
C-352/08Modehuis A. Zwijnenburg [2010] ECR #4303, paragraph 33).

It may be added that it is for the national court alone tesafse precise scope of that reference to
European Union law, the jurisdiction of the Court being confinedotwsidering provisions of
European Union law only (seeur-Bloem, paragraph 33, andodehuis A. Zwijnenburg, paragraph
34).

It follows from the above considerations that the Courtunesliction to interpret the provisions
of Directive 90/434, even though they do not directly govern the situatiogsue in the main
proceedings, and consequently to answer the question put by the referring court.

Substance

By its question the referring court essentially agksther Article 11(1)(a) of Directive 90/434
must be interpreted as precluding national legislation, such taattisgue in the main proceedings,
under which the grant of the tax advantages applicable to a divssgubject to the condition that
the application relating to that operation is submitted wighgpecified period, the starting-point of
which is not known to the taxpayer, and on the expiry of which Kpayer loses the right to those
tax advantages without there having been an examination of whetbatidfees the conditions for
their grant.
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As noted by the applicant in the main proceedings, therfshov&overnment and the European
Commission, who have submitted written observations to the Courdgtive 90/434 does not
contain any provisions on the detailed procedures to be compliethyitie Member States with a
view to the grant of the tax advantages provided for by that directive.

In accordance with settled cdae of the Court, in the absence of relevant European Union rules,
the detailed procedural rules designed to ensure the protectidre afghts which individuals
acquire under European Union law are a matter for the domegdicdeder of each Member State,
in accordance with the principle of the procedural autonomy of thebde®tates, provided that
they are not less favourable than those governing similar domestatians (principle of
equivalence) and that they do not render impossible in practiceesssvely difficult the exercise
of rights conferred by the European Union legal order (principlefettefeness) (see, inter alia,
Joined Cases-392/04 and €422/04i-21 Germany and Arcor [2006] ECR #8559, paragraph 57,
and Case €62/09Meilicke and Others [2011] ECR 5669, paragraph 55).

As regards the principle of equivalence, it should be nlo#&tdntthe present case there is nothing
before the Court that is capable of raising any doubts as to thisteany with that principle of
legislation such as that at issue in the main proceedings.

It must, on the other hand, be ascertained whetheregyislation meets the requirements of the
principle of effectiveness, which must be considered to be inftinggere the exercise of rights
conferred by the legal order of the European Union proves to be impossible or excessively difficul

With respect to the rights conferred by Directive 90/43dhust be recalled that the common
system of taxation laid down by that directive, which comprehendisugatax advantages, applies
without distinction to all mergers, divisions, transfers of assets»aftherges of shares, irrespective
of the reasons, whether financial, economic or simply fiscalkhizse operations (sé&ur-Bloem,
paragraph 36, andodehuis A. Zwijnenburg, paragraph 41).

It is only by way of exception and in specific cabes the Member States may, pursuant to
Article 11(1)(a) of Directive 90/434, refuse to apply or withdthes benefit of all or any part of the
provisions of that directive (Case-%21/05 Kofoed [2007] ECR 5795, paragraph 37, and
Modehuis A. Zwijnenburg, paragraph 45), namely when the restructuring envisaged has as it
principal objective or as one of its principal objectives tax evasion or tax avoidance.

In the present case, according to the documents befdCeuhte the taxpayer must, in accordance
with Article 47 of the ZDDPO-1 in conjunction with Articl@63(2) of the ZDavP-1, submit his
application to be granted the tax advantages provided for by Directive 90/434 at least 30 days befol
the proposed restructuring operation, failing which he forfeits the rights conferred byeltivei

It must therefore be ascertained whether that peri@d afays meets the requirements of the
principle of effectiveness with respect both to its length and to its starting-point.

As regards the length of the period, the Court has previoeislyin the context of analysing the
principle of effective judicial protection of the rights confermedindividuals by European Union
law, that it is compatible with that law to lay down reasd@aime-limits for bringing proceedings
in the interests of legal certainty which protects both tkeatger and the administration concerned.
Such time-limits do not make it impossible in practice or gsively difficult to exercise the rights
conferred by the European Union legal order (Cas6095 Palmisani [1997] ECR 14025,
paragraph 28, and Case228/96Aprile [1998] ECR #7141, paragraph 19). In this connection, the
Court has also held that a period of 60 days for bringing proceedimgs$ abjectionable in itself
(Case C312/93 Peterbroeck [1995] ECR #4599, paragraph 16, and Case4@08 Asturcom
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Telecomunicaciones [2009] ECR 19579, paragraph 43).

31 Moreover, the Court has held that that case-law glsiies to the assessment of rules for the
restitution of national taxes unduly leviedldlicke and Others, paragraphs 55 to 58). The same
must therefore apply to the assessment of compliance withitieppe of effectiveness as regards
the setting of a time-limit in connection with the submissibran application to be granted tax
advantages.

32  Consequently, it does not appear that national legislatia ghants the tax advantages provided
for by Directive 90/434 only on condition that the relevant applicasomade at least 30 days
before the proposed restructuring operation is liable to makgdssible in practice or excessively
difficult to exercise the rights derived by the taxpayer from European Union law.

33 While an exclusionary time-limit such as that atiesin the main proceedings is not therefore
contrary in itself to the principle of effectiveness, it cartmmever be ruled out that, in the context
of the particular circumstances of the case before the rejeoourt, the application of that
time-limit might entail a breach of that principle.

34 As regards the starting-point of the 30-day period laid diovmticle 363(2) of the ZDavP-1, it
appears from the order for reference that the period is cadulaickwards from the date on which
the restructuring operation is effected, the date on which thatepeis regarded as taking place
being the date of registration of that operation in the regafteommercial companies by the
competent court.

35 Consequently, in such a situation, the time during which the 30-day persodioes not depend on
the taxpayer, since he is not in a position to know preciselyreithen it starts or when it ends,
namely on the date of entry in the register of commercial compaf the proposed restructuring
operation.

36 It should be recalled that the objectives pursued lecidie 90/434 must be achieved in national
law in compliance with the requirements of legal certainbytibt end, the Member States have an
obligation to establish a system of time-limits that isisidgfitly precise, clear and foreseeable to
enable individuals to ascertain their rights and obligations kseanalogy, Case-@06/08Uniplex
(UK) [2010] ECR 1817, paragraph 39 and the case-law cited). It is for the natcmnat to
establish whether those requirements are complied with.

37 In the light of the above considerations, the answer tquéstion is that Article 11(1)(a) of
Directive 90/434 must be interpreted as not precluding nationald#égrsl such as that at issue in
the main proceedings, under which the grant of the tax advantagesablgplic a division in
accordance with that directive is subject to the condition thatajpplication relating to that
operation is submitted within a specified period. Howeves for the national court to ascertain
whether the details of the implementation of that period, and pastieularly the determination of
its starting-point of the period, are sufficiently precise, rciaal foreseeable to enable taxpayers to
ascertain their rights and to ensure that they are in agyosit enjoy the tax advantages provided
for by that directive.

Costs

38 Since these proceedings are, for the parties to tmepmaieedings, a step in the action pending
before the national court, the decision on costs is a matteth&brcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl
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On those grounds, the Court (Fifth Chamber) hereby rules:

Article 11(1)(a) of Council Directive 90/434/EEC of 23 July 1990 on the common system of
taxation applicable to mergers, divisons, transfers of assets and exchanges of shares
concerning companies of different Member States must be interpreted as not precluding
national legislation, such asthat at issuein the main proceedings, under which the grant of the
tax advantages applicable to a division in accordance with that directive is subject to the
condition that the application relating to that operation is submitted within a specified period.
However, it isfor the national court to ascertain whether the details of the implementation of
that period, and more particularly the determination of its starting-point of the period, are
sufficiently precise, clear and foreseeable to enable taxpayers to ascertain their rights and to
ensurethat they arein a position to enjoy the tax advantages provided for by that directive.

[Signatures]

* Language of the case: Slovene.
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