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JUDGMENT OF THE COURT (Grand Chamber)

13 November 2012}

(Articles 49 TFEU and 63 TFEU — Payment of dividends — Corporation tax — C446/@4 — Test
Claimants in the FIl Group Litigation — Interpretation of the judgment — Prevention of e@onomi
double taxation — Equivalence of the exemption and imputation methods — Meaning of ‘tax rates’

and ‘different levels of taxation’ — Dividends from third countries)

In Case G35/11,

REFERENCE for a preliminary ruling under Article 267 TFEU frdm High Court of Justice of
England and Wales, Chancery Division, made by decision of 20 ece2010, received at the
Court on 21 January 2011, in the proceedings

Test Claimants in the FIl Group Litigation

%

Commissioners of Inland Revenue,

The Commissioners for Her Majesty’s Revenue & Customs,
THE COURT (Grand Chamber),

composed of V. Skouris, President, K. Lenaerts (Rapporteur);Pfesident, A. Tizzano, L. Bay
Larsen, T. von Danwitz, A. Rosas, Presidents of Chambers@tunus, E. Levits, A. O Caoimh,

J.-C. Bonichot and A. Arabadijiev, Judges,

Advocate General: N. Jaaskinen,

Registrar: L. Hewlett, Principal Administrator,

having regard to the written procedure and further to the hearing on 7 February 2012,

after considering the observations submitted on behalf of:

- Test Claimants in the FIl Group Litigation, by G. Aaronson QC and P. Farmer, Barrister
- the United Kingdom Government, by S. Ossowski, acting as Agent, and K. Bacon, Barrister,
- the German Government, by T. Henze and K. Petersen, acting as Agents,

- Ireland, by D. O’Hagan, acting as Agent, A. Collins SC and N. McNicholas BL,

- the French Government, by G. de Bergues and N. Rouam, acting as Agents,

- the Netherlands Government, by C. Wissels and B. Koopman, acting as Agents,

- the European Commission, by R. Lyal and W. Mélls, acting as Agents,

after hearing the Opinion of the Advocate General at the sitting on 19 July 2012,
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gives the following

Judgment

This reference for a preliminary ruling concernsitlerpretation of Articles 49 TFEU and 63
TFEU.

The reference has been made in the context of application of thenidgrmi2 December 2006 in

Case G446/04Test Claimants in the FII Group Litigatig2006] ECR $11753 and is designed to
obtain clarification regarding various paragraphs of that judgment.

Legal framework in the United Kingdom

Under the tax legislation in force in the Unitadddom, the profits made during an accounting
period by every company resident in that Member State, and by each contpelmys not resident
there but which conducts trading activities through a branch or ageecg, are subject to
corporation tax in that State.

From 1973 onwards, the United Kingdom of Great BritathNorthern Ireland operated a system
of taxation known as ‘partial imputation’, under which, in ordentmicheconomic double taxation,
when a resident company distributed profits part of the corporatiopdid by that company was
imputed to its shareholders. Until 6 April 1999, the basis of siatem was, on the one hand,
advance payment of corporation tax by the company making the distribution and ptimethieand,

a tax credit granted to shareholders who had received a divioheaddition, a United Kingdom-
resident company was exempt from corporation tax on dividends redeoradanother United
Kingdom-resident company.

Advance corporation tax

Under section 14 of the Income and Corporation Taxes Act 1988 (‘ICTA), in the verfiood at
the time of the facts in the main proceedings, a company resident in the United Kingdom which pai
dividends to its shareholders was liable to pay advance corporakofAICT’), calculated by
reference to the amount or value of the distribution made.

A company had the right to set the ACT paid in spiea distribution made during a particular
accounting period against the amount of mainstream corporation taxhfoh it was liable in
respect of that accounting period, subject to certain restrgctilf the liability of a company for
corporation tax was insufficient to allow the ACT to be sétiroffull, the surplus ACT could be
carried back to a previous accounting period or carried forteaal later one, or surrendered to
subsidiaries of that company, which could set it off against ieuat for which they themselves
were liable in respect of corporation tax. Surplus ACT could Ureesdered only to United
Kingdom-resident subsidiaries.

A group of companies that was established in the UKitegtlom could also elect to be taxed as a
group (group income election), in which case companies belongingttgrthg could postpone
payment of ACT until the parent company in the group made a distribution by way of dividend.

The case of resident shareholders receiving dividends from resident companies
Under section 208 of ICTA, where a United Kingdom-residemipany received dividends from a

company that was also resident in that Member State, inotagable to corporation tax in respect
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of those dividends.

In addition, by virtue of section 231(1) of ICTA, everyrpant of dividends subject to ACT by a
resident company to another resident company gave rise to aewik ior favour of the latter
company equal to the fraction of the ACT paid by the former company.

In the terms of section 238(1) of ICTA, the dividend received and the tax credhetagetstituted
‘franked investment income’ (‘FII’) in the hands of the company receiving the dividends.

A United Kingdom-resident company which received dividerata fianother resident company,
the payment of which gave rise to entitlement to a tax credit, could retb@amount of ACT paid
by the latter company and deduct it from the amount of ACT which it itself had to pay when making
a distribution to its own shareholders, with the result that it was liable for ACT onhea@xtess.

The case of resident shareholders receiving dividends from non-resident companies

When a United Kingdom-resident company received dividendsdroon-resident company, it
was liable to corporation tax on those dividends.

In such a case, the company receiving those dividendeovastitled to a tax credit and the
dividends paid did not qualify as franked investment income. Howevacdordance with sections
788 and 790 of ICTA, it was entitled to relief for tax paid by the company making thbudish in
the State in which the latter was resident. Such relasd granted either under the legislation in
force in the United Kingdom or under a double taxation convention concludedebynited
Kingdom with the other State.

Thus, the national legislation allowed withholding taxed paidividends from a non-resident
company to be offset against the liability of a resident comparsiving dividends to corporation
tax. Where a resident company receiving dividends either directhdectly controlled, or was a
subsidiary of a company which directly or indirectly controlled, ¥%more of the voting rights in
the company making the distribution, the relief extended to the unugrigieign corporation tax
on the profits out of which the dividends were paid. Relief on thapaid abroad was available
only on the amount due in the United Kingdom by way of corporation tax on the income concerned.

Similar provisions applied under the double taxation conventionsudedcby the United
Kingdom.

When a resident company itself paid dividends to itsstvareholders, it was liable to account for
ACT.

As regards the ability to offset ACT paid on suchstibution against the amount for which the
resident company was liable in respect of corporation tax, tetifat such a resident company
received dividends from a non-resident company was liable to resaltrplus ACT, in particular
because, as mentioned in paragraph 13 of the present judgment, thenpayrdividends by a
non-resident company did not give rise to a tax credit which couttttected from the amount of
ACT for which the resident company was liable when it paid dividends to its own shareholders.

The foreign income dividend regime

From 1 July 1994, a resident company receiving dividends freom-aesident company could
elect that a dividend which it paid to its shareholders bdetteas a foreign income dividend
(‘FID’). ACT was payable on the FID but, to the extent to whibhe FID matched the foreign
dividends received, the resident company could claim repayment of the surplus ACT.
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19 While ACT was payable within 14 days of the end of theteuisr which the dividend was paid,
surplus ACT was repayable when the resident company becamefdiabb@instream corporation
tax, namely nine months after the end of the accounting period.

20  For dividends paid from 6 April 1999, the ACT system and the FID regime were abolished.

The facts and the questions referred for a preliminary ruling

21 The High Court of Justice of England and Wales, Charigeiigion, seeks, first, to obtain
clarification regarding paragraph 56 of the judgmerniast Claimants in the FIl Group Litigation
and point 1 of its operative part. It recalls that the Courusfice held, in paragraphs 48 to 53, 57
and 60 of that judgment, that national legislation which applies the exanmpéthod to nationally-
sourced dividends and the imputation method to foreign-sourced dividenust isontrary to
Articles 49 TFEU and 63 TFEU, provided that the tax rate egpb foreign-sourced dividends is
not higher than the rate applied to nationally-sourced dividends anthéh&dx credit is at least
equal to the amount paid in the Member State of the company mihldndjstribution, up to the
limit of the tax charged in the Member State of the company receiving the dividends.

22 As is clear from paragraph 54 of the judgmeriiest Claimants in the FIl Group Litigatiprthe
claimants in the main proceedings had pointed out before the Cauwvkiga, under the relevant
United Kingdom legislation, a nationally-sourced dividend is paid, it is exemptdorporation tax
in the hands of the company receiving it, irrespective of thea#k by the company making the
distribution, that is to say, it is also exempt when, by reasdhe reliefs available to it, the latter
has no liability to tax or pays corporation tax at a rate tahan that which normally applies in the
United Kingdom'. In that connection, the Court stated as followgairagraphs 55 and 56 of the
judgment:

‘65  That point is not contested by the United Kingdom Government, which argues, homatver, t
the application to the company making the distribution and to theamynreceiving it of
different levels of taxation occurs only in highly exceptional cirstamces, which do not
arise in the main proceedings.

56 In that respect, it is for the national court to deitez whether the tax rates are indeed the
same and whether different levels of taxation occur only imaicedases by reason of a
change to the tax base as a result of certain exceptional reliefs.’

23 Following the judgment ifest Claimants in the FII Group Litigatipthe claimants in the main
proceedings adduced before the High Court of Justice of England ans, Whbkncery Division,
expert evidence to show that the effective level of taxation gbrtbits of resident companies was
lower than the nominal tax rate in the majority of cases and tisagitbation could therefore not be
described as exceptional.

24  The defendants in the main proceedings did not contesaiimaicts’ evidence as to the effective
level of taxation of resident companies. The defendants’ positionrathasr, that the determination
to be made by the national court pursuant to paragraph 56 of the judgriest Claimants in the
FII Group Litigationwas nothing to do with effective levels of taxation. In tigatiof the fact that,
in its written observations before the Court, the United Kingdom rederred to the small
companies relief in the United Kingdom legislation, the defendaatslpt that the referring court
had the task of examining only whether different nominal rateaxcdpplying, on the one hand, to
resident companies paying dividends and, on the other, to resident cosnmesei®ing dividends
occurred only in exceptional circumstances.
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The referring court takes the view that it should detertie effective level of taxation of the
profits distributed by resident companies, but nevertheless congidersis necessary to refer this
guestion to the Court.

Second, the referring court seeks clarification of pdnénd 4 of the operative part of the
judgment inTest Claimants in the FIl Group Litigatioft asks whether those points apply solely in
the case where a United Kingdom-resident company is in direeipteof dividends from a
non-resident subsidiary that has paid corporation tax in its ®fatesidence on the profits
underlying the dividends paid, or whether they also apply in the chseewthe non-resident
subsidiary itself paid no tax — or little tax — but the dividevaks paid out of profits comprising
dividends paid by a lower-tier subsidiary resident in a Membate Stut of profits on which
corporation tax was paid in that State.

For that purpose, the referring court explains that very often the non-resiodiary did not pay
any tax in its State of residence on the profits out of whehdividend was paid to its resident
parent company. This is mainly because of the widespread use dmpaiidnal groups of
intermediate holding companies that pay little or no tax on fheiiits. The States in which the
holding companies are resident often give double tax relief forathddrne on the distributed
profits.

Third, the referring court seeks to ascertain whether point 2 opénative part of the judgment in
Test Claimants in the FIl Group Litigatias limited to the situation in which the resident company
receiving dividends from a non-resident company paid the ACT itselfhether point 2 of the
operative part also applies in the situation in which thateaes company made a group income
election. Under those arrangements, the ACT is paid by a resioi@piany higher up the corporate
structure. The referring court also asks whether, in therlattuation, which is excluded by the
Court in paragraph 10 of the judgment Test Claimants in the FIl Group Litigatipnan
infringement of European Union law should be found so that, by virttleegdrinciples laid down
by the Court in Case 199/&an Giorgio[1983] ECR 3595, a right to repayment exists in favour of
the company higher up the corporate structure which actually paid the ACT.

According to the defendants in the main proceedings, howbeeACT paid in the present
instance by that company was exacted lawfully, with the résafitany loss suffered by it can only
be the subject-matter of a claim for damages, where the condsgbrmut by the Court in Joined
Cases €46/93 and c48/93Brasserie du Pécheur and Factortafd®96] ECR 11029 are satisfied.

Fourth, the referring court points out that the first questi Test Claimants in the FIl Group
Litigation was confined to dividends received from companies resident in btéetber States.
However, when the case returned to the High Court of Justi€églind and Wales, Chancery
Division, the claimants in the main proceedings contended thaheirdight of the developing
caselaw of the Court of Justice, the regime in force in the UnkKedydom was also contrary to
Article 63 TFEU in so far as the regime applied to dividenedgived from subsidiaries resident in
third countries. According to the claimants, Article 63 TFEU was applicabtbe United Kingdom
legislation applied irrespective of the extent of the holding wttiehshareholder concerned had in
the company making the distribution that was resident in a third country.

However, the defendants take the view that Article @UTiS inapplicable to situations in which
the company resident in a Member State has a definite inflimen¢ke decisions of a company
resident in a third country and is able to determine its activities. According teféienyg court, the
judgments in Case-@57/05Holb6ck[2007] ECR 4051, Case €101/05A [2007] ECR 111531

and Case €182/08Glaxo Wellcomg2009] ECR #8591 support the argument of the claimants in
the main proceedings.
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Fifth, the referring court seeks clarification of p@mf the operative part of the judgmentliest
Claimants in the FIl Group Litigatignwhich concerns the legislation relating to ACT, mentioned in
paragraph 6 of the present judgment, that allowed a United Kingdodeneé parent company to
surrender surplus ACT to its resident subsidiaries so that @E dould be set off against the
subsidiaries’ corporation tax liability. The claimants in the main proceedings hashdedtthat that
legislation was contrary to Article 49 TFEU in so fartas possibility was restricted to United
Kingdom-resident subsidiaries. They contended that, in choosing ta@gech rules, the United
Kingdom was obliged to provide some form of equivalent relief, such r@$und of ACT which
could be matched against the corporation tax paid by subsidiat@&slighed in the European
Union.

In paragraph 115 of its judgmenfTest Claimants in the FIl Group Litigatipthe Court prefaced
its discussion of this question by noting that ‘... the argumentsmiseséo the Court were limited
to the inability of a resident company to surrender surplus ACT to natergsubsidiaries in order
for them to set it off against the corporation tax for whicly e liable in the United Kingdom in
respect of activities carried on in that Member State’.

Consequently, the reply given in paragraph 139 and pointh@ oiperative part of the judgment
does not cover the case where the non-resident company was ligbkpdoation tax only in the
Member State of its residence. The referring court accordsegis to ascertain whether the reply
in point 3 of the operative part would be different where the nodeesisubsidiaries to which
surplus ACT could not be surrendered are not subject to tax iMéngber State of the parent
company.

In those circumstances, the High Court of Justice ofakdghnd Wales, Chancery Division,
decided to stay the proceedings and to refer the following questiaghe Court for a preliminary
ruling:

‘1. Do the references to “tax rates” and “differtavtels of taxation” at paragraph 56 of the
[jJudgment inTest Claimants in the FIl Group Litigatigin

(a) refer solely to statutory or nominal rates of tax; or
(b)  refer to the effective rates of tax paid as well as the statutory or nortesabfréax; or
(c) dothe phrases referred to have some different meaning and, if so, what?

2. Does it make any difference to the Court’s answéyumestions 2 and 4 of the reference in
[Test Claimants in the FIl Group Litigatipr:

(a)  foreign corporation tax is not (or not wholly) paid byribe-resident company paying
the dividend to the resident company, but that dividend is paid frorspcomprising
dividends paid by its direct or indirect subsidiary resident inember State and which
were paid out of profits on which tax has been paid in that State; and/or

(b) [ACT] is not paid by the resident company which receitree dividend from a
non-resident company, but is paid by its direct or indirect resgheent company upon
the further distribution of the profits of the recipient company divactly or indirectly
comprise the dividend?

3. In the circumstances described in Question 2(b) ..., Heempany paying the ACT have a
claim for the repayment of the tax unduly levi&a Giorgio...) or only a claim for damages
(Brasserie du Pécheur and Factortamg?
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4.  Where the national legislation in question does not apply exclusively to situatidmsh the
parent company exercises decisive influence over the dividend paying roongaen a
resident company rely upon Article 63 TFEU ... in respect of dnddereceived from a
subsidiary over which it exercises decisive influence and which is resident in aotlitdy®

5. Does the Court’s answer to Question 3 of the referendest Claimants in the FIl Group
Litigation] also apply where the non-resident subsidiaries to which nonsierrecould be
made are not subject to tax in the Member State of the parent company?’

Consideration of the questions referred
Question 1

36 By its first question, the referring court asks,sseace, whether Articles 49 TFEU and 63 TFEU
must be interpreted as precluding legislation of a Member Sthieh applies the exemption
method to nationally-sourced dividends and the imputation method tigrfeseurced dividends
when, in that Member State, the effective level of taxationomhpany profits is generally lower
than the nominal rate of tax.

37 It should be recalled that, in the context of tax rules, sutiose at issue in the main proceedings,
which seek to prevent the economic double taxation of distributedtspritie situation of a
corporate shareholder receiving foreign-sourced dividends is compapabiattof a corporate
shareholder receiving nationally-sourced dividends in so far as, in each cawefitbanade are, in
principle, liable to be subject to a series of charges to(Tast Claimants in the Fll Group
Litigation, paragraph 62, and Joined Cased436/08 and €437/08Haribo Lakritzen Hans Riegel
and Osterreichische Salingd011] ECR +305, paragraph 59).

38 That being so, Articles 49 TFEU and 63 TFEU requikéember State which has a system for
preventing economic double taxation as regards dividends paid to redigieetsident companies
to accord equivalent treatment to dividends paid to residents byesm®ent companies (sdest
Claimants in the FII Group Litigationparagraph 72, and#flaribo Lakritzen Hans Riegel and
Osterreichische Salineparagraph 60).

39 ltis to be recalled, next, that the Court has held that dobteBtate is, in principle, free to prevent
the imposition of a series of charges to tax on dividends recbiadresident company by opting
for the exemption method when the dividends are paid by a residemqgacgnand for the
imputation method when they are paid by a non-resident company. fiwmseethods are in fact
equivalent provided, however, that the tax rate applied to foreignesbuigidends is not higher
than the rate applied to nationally-sourced dividends and thatxloeedit is at least equal to the
amount paid in the State of the company making the distribution, thye tanit of the tax charged
in the Member State of the company receiving the dividendsTésteClaimants in the Fll Group
Litigation, paragraphs 48 and 5Haribo Lakritzen Hans Riegel and Osterreichische Salinen
paragraph 86; Case-&10/09 Accor [2011] ECR 18115, paragraph 88; and the order in Case
C-201/05 Test Claimants in the CFC and Dividend Group Litigati@008] ECR 12875,
paragraph 39).

40 It should be noted in this regard that, since European lwipas it currently stands, does not lay
down any general criteria for the attribution of areas of competbetween the Member States in
relation to the elimination of double taxation within the Européamon (Case €513/04
Kerckhaert and Morre§2006] ECR 10967, paragraph 22, and Casel®7/10Banco Bilbao
Vizcaya Argentarig2011] ECR 13023, paragraph 31 and the cts& cited), each Member State
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remains free to organise its system for taxing distributedtpyrgiiovided, however, that the system
in question does not entail discrimination prohibited by the FEWtyréAn obligation on the
Member State where the company receiving dividends resides t@ef@eign-sourced dividends
from corporation tax would affect the competence of the Membate Qtoncerned to tax, in
compliance with the principle of non-discrimination, the profits therdistributed at the rate
prescribed by its own legislation.

41 As is apparent from paragraph 54 of the judgmenesh Claimants in the FIl Group Litigatipn
the claimants in the main proceedings disputed that the exempiibinmgutation methods are
equivalent by submitting that when, under the relevant United Kingdormsidegn, a nationally-
sourced dividend is paid, it is exempt from corporation tax in the hands of the corapaing it,
irrespective of the tax paid by the company making the distributian,is to say, also when, by
reason of the reliefs available to the company making theldistn, that company has no liability
to tax or pays corporation tax at a rate lower than that wharimally applies in the United
Kingdom.

42 The Court thus called upon the referring court, in pgrhdsé of the judgment iiest Claimants
in the FIl Group Litigation to determine whether the tax rates are indeed the samehetder
different levels of taxation occur only in certain cases lagaoe of a change to the tax base as a
result of certain exceptional reliefs.

43 It must in fact be held that the tax rate appbefditeign-sourced dividends will be higher than the
rate applied to nationally-sourced dividends within the meaning of cteelaw cited in
paragraph 39 of the present judgment, and therefore that the equivafetime exemption and
imputation methods will be compromised, in the following circumstances.

44 First, if the resident company which pays dividends is dutgea nominal rate of tax below the
nominal rate of tax to which the resident company that receéhedividends is subject, the
exemption of the nationally-sourced dividends from tax in the hands &ftteecompany will give
rise to lower taxation of the distributed profits than that whiesults from application of the
imputation method to foreign-sourced dividends received by the sssieemt company, but this
time from a non-resident company also subject to low taxatiots profits, inter alia because of a
lower nominal rate of tax.

45  Application of the exemption method will give rise to taxatiahefistributed nationally-sourced
profits at the lower nominal rate of tax applicable to the compaenying dividends, whilst
application of the imputation method to foreign-sourced dividendsgiwi rise to taxation of the
distributed profits at the higher nominal rate of tax applicable to the company receivaendwi

46  Second, exemption from tax of dividends paid by a residenacgmand application to dividends
paid by a non-resident company of an imputation method which, likéaidadown in the rules at
issue in the main proceedings, takes account of the effectiveoletaxation of the profits in the
State of origin also cease to be equivalent if the profitshefresident company which pays
dividends are subject in the Member State of residence tdeatied level of taxation lower than
the nominal rate of tax which is applicable there.

a7 The exemption of the nationally-sourced dividends from tax gisego no tax liability for the
resident company which receives those dividends irrespective off¢iotve level of taxation to
which the profits out of which the dividends have been paid were suBjecontrast, application
of the imputation method to foreign-sourced dividends will leachtadditional tax liability so far
as concerns the resident company receiving them if the effdetreé of taxation to which the
profits of the company paying the dividends were subject falls shdineafiominal rate of tax to
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which the profits of the resident company receiving the dividends are subject.

48 Unlike the exemption method, the imputation method therdéme not enable the benefit of the
corporation tax reductions granted at an earlier stage tathpany paying dividends to be passed
on to the corporate shareholder.

49  Accordingly, the determination which the referring caas called upon to make by the Court, in
paragraph 56 of its judgment ifest Claimants in the FIl Group Litigatipmelates both to the
applicable nominal rates of tax and to the effective levelsaxdtion. The ‘tax rates’ to which
paragraph 56 refers relate to the nominal rate of tax antifferent levels of taxation ... by
reason of a change to the tax base’ relate to the effdeties of taxation. The effective level of
taxation may be lower than the nominal rate of tax by reasqmarircular, of reliefs reducing the
tax base.

50 As regards any difference between the nominal ra@xadrd the effective level of taxation to
which the resident company paying dividends is subject, it is adiyittepparent from
paragraph 56 of the judgmentTest Claimants in the FIl Group Litigatidhat the exemption and
imputation methods do not immediately cease to be equivalent aas@sxaeptional cases exist in
which nationally-sourced dividends are exempt although the profits ouhiohwhose dividends
have been paid have not been subject in their entirety to an\efflastel of taxation corresponding
to the nominal rate of tax. The Court made it clear, howevdrjtthaas for the referring court to
determine whether or not the difference between the effectreé dé taxation and the nominal rate
of tax was exceptional in nature.

51 It is apparent from the order of the referring courtttietatter made the determination asked of it
in paragraph 56 of the judgmentTiast Claimants in the FIl Group Litigatioft found that, in the
main proceedings, the same nominal rate of tax applies both pyafies of the resident company
paying dividends and to those of the resident company receiving thertheQsther hand, it is
apparent from the order for reference that the circumstanceeckfo in paragraph 46 of the
present judgment is present, and not by way of exception: accordihg teferring court, in the
United Kingdom the effective level of taxation of the profits of residentpanies is lower than the
nominal rate of tax in the majority of cases.

52 It follows that application of the imputation methodaeign-sourced dividends as prescribed by
the legislation at issue in the main proceedings does not ensaxetraatment equivalent to that
resulting from application of the exemption method to nationally-sourced dividends.

53 Since, in the context of a tax rule, such as thiagsaé in the main proceedings, which seeks to
prevent the economic double taxation of distributed profits, the situatia corporate shareholder
receiving foreign-sourced dividends is comparable to that of a coepehareholder receiving
nationally-sourced dividends in so far as, in each case, the profitssang, in principle, liable to be
subject to a series of charges to tax (Best Claimants in the FIl Group Litigatipparagraph 62,
andHaribo Lakritzen Hans Riegel and Osterreichische Salipanagraph 59), the difference in the
tax treatment of the two categories of dividends is not justified by a relevantmitaresituation.

54 Therefore, legislation such as that at issue imiii@ proceedings constitutes a restriction on
freedom of establishment and on capital movements that is ingbeinrohibited by Articles 49
TFEU and 63 TFEU.

55 In accordance with settled cda®, such a restriction is permissible only if it is jlistl by an

overriding reason in the public interest. It is further necgssasuch a case, that the restriction be
appropriate for ensuring the attainment of the objective in questidmat go beyond what is
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necessary to attain that objective (see Cast¥ T10National Grid Indus[2011] ECR 112273,
paragraph 42, and Case250/08Commissiory Belgium[2011] ECR +12341, paragraph 51).

The United Kingdom Government contendedest Claimants in the Fll Group Litigatidhat the
rules at issue in the main proceedings were objectively patify the need to ensure the cohesion
of the national tax system.

It should be recalled that the Court has already actdpt the need to preserve the cohesion of a
tax system may justify a restriction on the exercise ofréedoms of movement guaranteed by the
Treaty (Case €04/90Bachmann[1992] ECR 1249, paragraph 21; Case-319/02 Manninen
[2004] ECR 7477, paragraph 42; Case-167/07 Krankenheim Ruhesitz am Wannsee-
Seniorenheimstaf2008] ECR 18061, paragraph 43; a@bmmissiorv Belgium paragraph 70).

However, in accordance with settled dase the existence of a direct link must be established
between the tax advantage concerned and the offsetting of thataapvduyt a particular tax levy

(Commissiorv Belgium paragraph 71 and the cdsev cited), the direct nature of that link falling
to be examined in the light of the objective pursued by the rulepéstion (Case @18/07
Papillon [2008] ECR 18947, paragraph 44, and Cas&@3/07Aberdeen Property Fininvest Alpha
[2009] ECR +5145, paragraph 72).

Having regard to the objective pursued by the ruleswa is the main proceedings, a direct link
exists between, on the one hand, the tax advantage granted, nantely ¢thedit in the case of
foreign-sourced dividends and the tax exemption for nationally-sourcededds, and, on the
other, the tax to which the distributed profits have already been subject.

As to the proportionality of the restriction, whilst aggtiion of the imputation method to foreign-
sourced dividends and of the exemption method to nationally-sourced dividegdse justified in
order to avoid economic double taxation of distributed profits, it is not, howewessay, in order
to maintain the cohesion of the tax system in question, that account be taken, on the one hand, of t
effective level of taxation to which the distributed profits hévgen subject to calculate the tax
advantage when applying the imputation method and, on the other, of omgrtiieal rate of tax
chargeable on the distributed profits when applying the exemption method.

The tax exemption to which a resident company recemdtignally-sourced dividends is entitled
is granted irrespective of the effective level of taxationwtoch the profits out of which the
dividends have been paid were subject. That exemption, in so far as it is intended &camomic
double taxation of distributed profits, is thus based on the assuntipibthose profits were taxed
at the nominal rate of tax in the hands of the company paying dividends. It thus regganities a
tax credit calculated by reference to that nominal rate of tax.

For the purpose of ensuring the cohesion of the tax systgmestion, national rules which took
account in particular, also under the imputation method, of the nomaitealof tax to which the
profits underlying the dividends paid have been subject would be apprdprigieesventing the
economic double taxation of the distributed profits and for ensurinigtigr®al cohesion of the tax
system while being less prejudicial to freedom of establishment and the free moeécapital.

It is to be observed in this connection tha#amibo Lakritzen Hans Riegel and Osterreichische
Salinen paragraph 99, the Court, after pointing out that the Member States are, in praipled
to prevent the imposition of a series of charges to tax on divideods/ed by a resident company
by applying the exemption method to nationally-sourced dividends and phugation method to
foreign-sourced dividends, noted that the national rules in questiomdookint, for the purpose of
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calculating the amount of the tax credit under the imputation mettidtle nominal rate of tax
applicable in the State where the company paying dividends was established.

64 It is true that calculation, when applying the imputati@thod, of a tax credit on the basis of the
nominal rate of tax to which the profits underlying the dividends paie been subject may still
lead to a less favourable tax treatment of foreign-sourced diolsdes a result in particular of the
existence in the Member States of different rules relating to deteramradtthe basis of assessment
for corporation tax. However, it must be held that, when unfavoutadaément of that kind arises,
it results from the exercise in parallel by different Mem®tates of their fiscal sovereignty, which
is compatible with the Treaty (see, to this effé&atrckhaert and Morresparagraph 20, and Case
C-96/08CIBA[2010] ECR #2911, paragraph 25).

65 In light of the foregoing, the answer to the first questicdhat Articles 49 TFEU and 63 TFEU
must be interpreted as precluding legislation of a Member 3thieh applies the exemption
method to nationally-sourced dividends and the imputation method igrfeseurced dividends if
it is established, first, that the tax credit to which ¢cbenpany receiving the dividends is entitled
under the imputation method is equivalent to the amount of tax actpaidl on the profits
underlying the distributed dividends and, second, that the effective dévakation of company
profits in the Member State concerned is generally lower than the prescribed naneicdltax.

Question 2

66 By its second question, the referring court asks, in essence, whetaeswers given by the Court
to the second and fourth questions in the judgmeifiegt Claimants in the FIl Group Litigation
also apply, first, where the foreign corporation tax to whieh profits underlying the distributed
dividends have been subject was not or was not wholly paid by the ndeatesompany paying
those dividends to the resident company, but was paid by a company resident in a Member State tf
is a direct or indirect subsidiary of the first company, andrsd&cwhere ACT has not been paid by
the resident company which receives the dividends from a non-resatepagy, but was paid by
its resident parent company under a group income election.

67 InTest Claimants in the FIl Group Litigatipthe Court ruled in reply to the second and fourth
guestions that Articles 49 TFEU and 63 TFEU preclude:

- legislation of a Member State which allows adesg company receiving dividends from
another resident company to deduct from the amount which the formeaogns liable to
pay by way of advance corporation tax the amount of that tax paildeblatter company,
whereas no such deduction is permitted in the case of anmes@apany receiving dividends
from a non-resident company as regards the corresponding tax on distiibafits paid by
the latter company in the State in which it is resident;

- legislation of a Member State which, while exemptiogn advance corporation tax resident
companies paying dividends to their shareholders which have their amigiationally-
sourced dividends received by them, allows resident companiebuisiyi dividends to their
shareholders which have their origin in foreign-sourced dividends receivedrytd elect to
be taxed under a regime which permits them to recover the advarmpoeation tax paid but,
first, obliges those companies to pay that advance corporatiomdasuasequently to claim
repayment and, secondly, does not provide a tax credit for their sltmehiolhereas those
shareholders would have received such a tax credit in theotasélistribution made by a
resident company which had its origin in nationally-sourced dividends.

68  First, it is to be recalled that, under the rules at isshe im&in proceedings, when dividends were
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paid outside a group income election, the resident company making that distnbasioaquired to
pay ACT, which constituted a form of advance payment of corporasion Subsequently the
distributed dividends ascended the group structure as franked investomme, in the sense that a
tax credit, in the amount of the ACT paid, was attached tdithéends. The tax credit was set off
against the liability of companies higher up the group structureytdA@a when dividends were
subsequently paid to their immediate parent company or to extdrastholders. Thus, when a
dividend was paid outside a group income election, the ACT was bortie bbgwest level of the
United Kingdom-resident companies.

The United Kingdom Government considers that it is not cgrtwadrticles 49 TFEU and 63
TFEU that the corporation tax to which the profits underlying épreiourced dividends were
subject cannot be deducted from the ACT payable by the parent compatgnten the United
Kingdom when the subsidiary resident in another Member State whigialththe dividends to the
parent company resident in the United Kingdom did not itself pay didonot wholly pay — the
corporation tax on the distributed profits, but that tax was Ipaid direct or indirect subsidiary of
the first subsidiary, also resident in a Member Staté&slaubmission, if the non-resident company
paying dividends to its parent company resident in the United Kingdonmdtagself paid the
corporation tax in respect of the distributed profits, theremiseries of charges to tax on the cross-
border dividends that requires relief from tax.

Such a line of argument cannot be upheld.

It should be recalled for this purpose that a residenpamyreceiving foreign-sourced dividends
is, in relation to the objective of preventing economic double mxgtirsued by the rules at issue
in the main proceedings, in a situation comparable to that wdsi@ent company receiving
nationally-sourced dividends. In the light of that objective, it is eppdrom the answers given to
the second and fourth questions in the judgmeiest Claimants in the FIl Group Litigatictmat
Articles 49 TFEU and 63 TFEU preclude legislation of a Men&tate which, as regards foreign-
sourced dividends alone, does not take account of the corporation tax already paid sinlibeedi
profits.

As is clear from paragraph 62 of the present judgmenphbigation imposed on a resident
company by national rules, such as those at issue in the maiegirggse to pay ACT when profits
from foreign-sourced dividends are distributed is, in fact, jestibnly in so far as that advance tax
corresponds to the amount designed to make up for the lower nommaif retx to which the
profits underlying the foreign-sourced dividends have been subject comptratie nominal rate
of tax applicable to the profits of the resident company.

In this connection, it is of little account whether the non-residemagnwhich pays dividends to
its resident parent company is itself liable for corporation faoyvided, however, that the
distributed profits have been subject to corporation tax.

The answers to the second and fourth questions askexldase which gave rise to the judgment
in Test Claimants in the FIl Group Litigaticare therefore not affected by a finding that the foreign
corporation tax to which the profits underlying the distributed dividérad®e been subject was not
or was not wholly paid by the non-resident company paying those dividentte toesident
company, but was paid by a company resident in a Member Statés thadirect or indirect
subsidiary of the first company.

Second, as regards a group taxation scheme, such asupengome election at issue in the
dispute in the main proceedings, it is to be pointed out that, dikielends were paid by a resident
company under a group income election, they were not subject tatyfidbil ACT and were not
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regarded as franked investment income in the hands of the resident company receiving them.

This meant that, whereas the dividends were passed gmtipestructure without any liability to
pay ACT, when the final resident parent company came to pagiviteends to the shareholders
outside the group, it did not have any tax credit to offset agasméability for ACT and was,
consequently, obliged to pay ACT on the dividends. The provisions of tHesf§tem permitted
the final parent company, however, to surrender any surplus ACTittlmatd to its resident
subsidiaries and to offset it against the group’s overall taxitia(see Joined Cases-897/98 and
C-410/98Metallgesellschaft and Othef2001] ECR 1727, paragraphs 21 to 25).

According to the United Kingdom Government, the national rules relating to group inectianel
are compatible with Articles 49 TFEU and 63 TFEU sincerdstdent company which receives
dividends from a non-resident company enjoys an exemption from ACT. In the absangeA& T
payable by that resident company, the system does not result in any economic double taxation.

It must be found that a group income election has thet effgpassing payment of ACT up the
group structure. Under such a scheme, it is in particular thgatbh on the resident parent
company of the group to pay ACT when dividends are paid to the shdeeholtside the group
that could, for that part of the distributed profits corresponding to foreignesbdrcidends, lead to
economic double taxation.

As the claimants in the main proceedings and the Eur@@amission point out, payment of
ACT on the profits corresponding to foreign-sourced dividends by the final resident parenbhgompa
of the group results in the distributed profits being liable fopa@tion tax for a second time. That
taxation cannot be set off against the tax liability of the noidkeas subsidiary distributing those
profits. On the other hand, in a purely internal context, surplus p&d by the resident parent
company can be surrendered and offset against the corporation tax owed bylére sedisidiaries
of the group.

In the light of the objective of preventing economic double taxaticugdiby the rules at issue in
the main proceedings, it must be held that Articles 49 TFEWS&nNOFEU also preclude rules such
as those at issue in the main proceedings in so far as thesgin the context of a group income
election, do not take account, as regards foreign-sourced dividentig, @drporation tax already
paid on the distributed profits.

The answers to the second and fourth questions askexldase which gave rise to the judgment
in Test Claimants in the FIl Group Litigaticare, consequently, the same where ACT is not paid by
the resident company which receives the dividends from a non-resaiepagy, but is paid by its
resident parent company under a group income election.

Accordingly, the answer to the second question is that the answers gikerCourt to the second
and fourth questions asked in the case which gave rise to thegotgmest Claimants in the FlI
Group Litigationalso apply where:

- the foreign corporation tax to which the profits undeglythe distributed dividends have
been subject was not or was not wholly paid by the non-resident corppaimng those
dividends to the resident company, but was paid by a company resident in a Member State thi
is a direct or indirect subsidiary of the first company;

- ACT has not been paid by the resident company whidivescthe dividends from a
non-resident company, but was paid by its resident parent company ugdarpaincome
election.
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Question 3

By its third question, the referring court asks, seese, whether European Union law must be
interpreted as meaning that a parent company which in the coft@group income election has,
in breach of the rules of European Union law, been compellpdyACT on the part of its profit
from foreign-sourced dividends may bring an action for repayment agéxhenduly levied or may
rely only on an action for damages.

It is to be remembered that the right to a refurchafges levied by a Member State in breach of
European Union law is the consequence and complement of the righteedmie individuals by
provisions of European Union law prohibiting such charges. The Member State fisrthezquired
in principle to repay charges levied in breach of European Uawr{Case €398/09Lady & Kid
and Otherd2011] ECR +7375, paragraph 17 and the céae cited).

It is apparent from the answer to the second questibnatanal rules, such as those at issue in
the main proceedings, which seek to prevent the economic doubleasktlistributed profits are
incompatible with European Union law in so far as those rulethe context of a group taxation
scheme, do not take account, as regards dividends from other Stakescorporation tax already
paid on the profits out of which those dividends have been paid.

As is clear from paragraphs 62 and 72 of the present jatigthe obligation imposed on a
resident company to pay ACT when profits from foreign-sourced dividanelsdistributed is
justified only in so far as that advance tax corresponds tarttwaint designed to make up for the
lower nominal rate of tax to which the profits underlying the fpresourced dividends have been
subject compared with the nominal rate of tax applicable to the profits of the residgrany.

The answer to the third question therefore is that Eamop@ion law must be interpreted as
meaning that a parent company resident in a Member State, which in the obatgroup taxation
scheme, such as the group income election at issue in theproagedings, has, in breach of the
rules of European Union law, been compelled to pay ACT on theop#re profits from foreign-
sourced dividends, may bring an action for repayment of that undulydlésk in so far as it
exceeds the additional corporation tax which the Member Stapeestion was entitled to levy in
order to make up for the lower nominal rate of tax to whichpiledits underlying the foreign-
sourced dividends were subject compared with the nominal rate apfdicable to the profits of
the resident parent company.

Question 4

By its fourth question, the referring court asks, se®se, whether European Union law must be
interpreted as meaning that a company that is resident imib#&feState and has a shareholding in
a company resident in a third country giving it definite influence ¢tive decisions of the latter
company and enabling it to determine its activities mayupbn Article 63 TFEU in order to call
into question the consistency with European Union law of legislaif that Member State which
relates to the tax treatment of foreign-sourced dividends and does not applivekctossituations
in which the parent company exercises decisive influence over the company paying the dividends.

The tax treatment of dividends may fall within Agid©® TFEU on freedom of establishment and
Article 63 TFEU on the free movement of capitdflaibo Lakritzen Hans Riegel and
Osterreichische Salineparagraph 33, andiccor, paragraph 30).

As regards the question whether national legislatios viathin the scope of one or other of the
freedoms of movement, it is clear from well established-tasedhat the purpose of the legislation
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concerned must be taken into consideration (Cad€98604 Cadbury Schweppes and Cadbury
Schweppes OversefZ006] ECR 17995, paragraphs 31 to 33; Cas88121/04Test Claimants in
Class IV of the ACT Group Litigatid2006] ECR 11673, paragraphs 37 and 38; Casb22/04

Test Claimants in the Thin Cap Group Litigatif2007] ECR 12107, paragraphs 26 to 34aribo
Lakritzen Hans Riegel and Osterreichische Salipemagraph 34; anticcor, paragraph 31).

National legislation intended to apply only to those Blo&tgs which enable the holder to exert
a definite influence on a company'’s decisions and to determine its activisewitain the scope of
Article 49 TFEU on freedom of establishment (§est Claimants in the FIl Group Litigatipn
paragraph 37; Case-&1/09Idrima Tipou[2010] ECR +10161, paragraph 4Accor, paragraph 32;
and Case €1/11Scheunemanf2012] ECR, paragraph 23).

On the other hand, national provisions which apply to shareholaoogsred solely with the
intention of making a financial investment without any intentiomftuénce the management and
control of the undertaking must be examined exclusively in light ofrdeemovement of capital
(Haribo Lakritzen Hans Riegel and Osterreichische Salirpgamagraph 35Accor, paragraph 32;
andScheunemanmaragraph 23).

The national rules at issue in the main proceedings applgnly to dividends received by a
resident company on the basis of a shareholding that confers definite infbvendbe decisions of
the company paying the dividends and enables its activities to bendetd, but also to dividends
received on the basis of a shareholding not conferring such influense. far as the national
legislation relates to dividends which originate in a Member Statannot therefore be determined
from its purpose whether it falls predominantly within the scoparti€le 49 TFEU or Article 63
TFEU.

In such circumstances, the Court takes account of ¢ke d& the case in point in order to
determine whether the situation to which the dispute in the prageedings relates falls within the
scope of one or other of those provisions (see, to this effest, Claimants in the FIl Group
Litigation, paragraphs 37 and 38; Cas@84/06Burda[2008] ECR #4571, paragraphs 71 and 72,
and Case €311/08SGI[2010] ECR +487, paragraphs 33 to 37).

It was thus that, in paragraph 37 of its judgmefiest Claimants in the FIl Group Litigatipthe
Court established that the cases chosen as test casespinodbedings before the referring court
concerned United Kingdom-resident companies which received dividemds é&ompanies
established in other Member States that were wholly owned by thethe Asiture of the interest in
guestion would confer on the holder definite influence over the decisions of the compiagytha
dividends and allow it to determine the company’s activities, tbartCheld that the Treaty
provisions on freedom of establishment would apply in those test cases.

However, in a context such as that at issue in the pnaceedings which relates to the tax
treatment of dividends originating in a third country, it is sidfit to examine the purpose of
national legislation in order to determine whether the taxnreat of such dividends falls within
the scope of the Treaty provisions on the free movement of capital.

Since the chapter of the Treaty on freedom of estal@ighthoes not contain any provision which
extends the application of its provisions to situations concerningstablishment of a company of
a Member State in a third country or the establishment of a company of a third aoanigmber

State (seé#lolbdck paragraph 28; Case452/04Fidium Finanz[2006] ECR 9521, paragraph 25;

Scheunemannparagraph 33; the order in Casel@/05 A and B [2007] ECR #3871,
paragraph 29; and the order irest Claimants in the CFC and Dividend Group Litigation
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paragraph 88), legislation relating to the tax treatment ofleinds originating in third countries is
not capable of falling within the scope of Article 49 TFEU.

98 Where it is apparent from the purpose of such nationalalegisthat it can only apply to those
shareholdings which enable the holder to exert a definite influentteeatecisions of the company
concerned and to determine its activities, neither ArticleTBEU nor Article 63 TFEU may be
relied upon {est Claimants in the Thin Cap Group Litigatigraragraphs 33, 34, 101 and 102, and
the order in Case-@92/04Lasertec[2007] ECR 3775, paragraphs 22 and 27; see also the order
in A and B paragraphs 4 and 25 to 28).

99 On the other hand, national rules relating to the ¢atntient of dividends from a third country
which do not apply exclusively to situations in which the parentpamy exercises decisive
influence over the company paying the dividends must be assessedighttioé Article 63 TFEU.

A company resident in a Member State may therefore rehhanprovision in order to call into
guestion the legality of such rules, irrespective of the size of its shdirgot the company paying
dividends established in a third country (see, to this effegaragraphs 11 and 27).

100 Since the Treaty does not extend freedom of establishm#ntdaountries, it is important to
ensure that the interpretation of Article 63(1) TFEU as regaldsions with third countries does
not enable economic operators who do not fall within the limitheftérritorial scope of freedom
of establishment to profit from that freedom. Such a risk doesxisitin a situation such as that at
issue in the main proceedings. The legislation of the Member 8tgteestion does not relate to the
conditions for access of a company from that Member State todheet in a third country or of a
company from a third country to the market in that Member State. It concerrthethx treatment
of dividends which derive from investments which their recipient imasle in a company
established in a third country.

101 It should be added that the line of argument of the United King@mrman, French and
Netherlands Governments that the freedom applicable to the samnémt of dividends originating
in third countries depends not only on the purpose of the national leyistdtissue in the main
proceedings but also on the particular circumstances of the case in those proceedlishgsoduce
effects incompatible with Article 64(1) TFEU.

102 It is apparent from that provision that Article 63 TFEUlenfree movement of capital covers, in
principle, capital movements involving establishment or direct inve#tnThe latter terms relate to
a form of participation in an undertaking through the holding of shares whicérsahé possibility
of effectively participating in its management and control Skxo Welcomeparagraph 40, and
Idrima Tipou paragraph 48).

103 According to the cadaw, the restrictions on capital movements involving establishoredirect
investment within the meaning of Article 64(1) TFEU extend not tmiyational measures which,
in their application to capital movements to or from third coestrrestrict establishment or
investment, but also to those which restrict payments of dividendigindefrom them Test
Claimants in the FIl Group Litigatiarparagraph 183, artdolbdck paragraph 36).

104 Having regard to the foregoing, the answer to the fourthiguésthat European Union law must
be interpreted as meaning that a company that is residemémder State and has a shareholding
in a company resident in a third country giving it definite inflleenger the decisions of the latter
company and enabling it to determine its activities mayupbn Article 63 TFEU in order to call
into question the consistency with that provision of legislation of that Member State netlaites to
the tax treatment of dividends originating in the third country and doé apply exclusively to
situations in which the parent company exercises decisive inflummeethe company paying the
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dividends.
Question 5

By its fifth question, the referring court seeks, Berse, to ascertain whether the reply given by
the Court to the third question asked in the case which gavéoribe judgment ifest Claimants
in the FIl Group Litigationalso applies where the subsidiaries established in other Member States to
which ACT could not be surrendered are not subject to tax ilvidraber State of the parent
company.

InTest Claimants in the FIl Group Litigatipthe Court held in reply to the referring court’s third
guestion that Article 49 TFEU precludes legislation of a Mengtate which allows a resident
company to surrender to resident subsidiaries the amount of ACTwbaath cannot be offset
against the liability of that company to corporation tax for theectiraccounting period or previous
or subsequent accounting periods, so that those subsidiaries mayitatggnst their liability to
corporation tax, but does not allow a resident company to surrendearsachount to non-resident
subsidiaries where the latter are taxable in that Member State on the phathisthrey made there.

The claimants in the main proceedings contend that thyskrephe Court also applies where the
profits of non-resident subsidiaries in respect of which such rersler of surplus ACT is not
possible are not subject to tax in the Member State of thatpaympany, but are subject to tax in
other Member States. In their submission, it would be contathe objectives pursued by the
national legislation at issue to limit the mechanism for saeang surplus ACT to subsidiaries
subject to tax in the United Kingdom. The national regime aeigs the main proceedings should
have provided for the possibility of matching the ACT paid by thenpa@@mpany with the foreign
corporation tax borne by the subsidiary paying the dividends and shouldllmavedahe surplus
ACT to be refunded in order to prevent a series of chargesxtérdm being imposed upon the
companies in the group.

In that regard, as the Commission points out, a distinsttonbe drawn between ACT which has
been charged unlawfully by the Member State concerned, contrary to the Treaty feaddACT
which, as is apparent from paragraphs 62 and 72 of the present judgnrestdent company
having received foreign-sourced dividends could legitimately be chargaddeeit corresponded to
the additional corporation tax payable in order to make up for the lower nominal rate of taxtto whic
the profits underlying the foreign-sourced dividends had been subject eampiin the nominal
rate of tax applicable to the profits of the resident company.

It is clear from the answer given to the third questiaine present case that unlawfully levied
ACT must be repaid.

As regards, on the other hand, ACT which corresponds tddfiim@aal corporation tax which the
Member State concerned was entitled to impose, it is to be recalled thas AG advance payment
of corporation tax in the United Kingdom. The right to surrender gsirpiICT to subsidiaries
ensures that a group of companies that are subject to tax lonttesdl Kingdom does not — by
reason only of the existence of the ACT — pay tax of an amount exceeding the aggregdigitiax |
that has arisen in the United Kingdom. The extension of that taghbn-resident companies that
are not taxable in the United Kingdom, which would result in thplss ACT being repaid, would
in effect deny the United Kingdom the right to levy additional aaxforeign-sourced dividends
paid out of profits which were subject to a nominal rate ofléawer than that applicable in the
United Kingdom and would thus jeopardise a balanced allocation gialer to impose taxes
between Member States (see, to this effect, Cag82I09Meilicke and Other§2011] ECR 15669,

paragraph 33 and the calsav cited).

05.01.2017 11:5



CURIA - Dokumente http://curia.europa.eu/juris/document/document tgsi?doclang=EN.

18 von 19

111

112

The answer to the fifth question therefore is thatdaply given by the Court to the third question
asked in the case which gave rise to the judgmergshClaimants in the FIl Group Litigatiaioes
not apply where the subsidiaries established in other MembeasStatwhich ACT could not be
surrendered are not subject to tax in the Member State of the parent company.

Costs

Since these proceedings are, for the parties to thepnoai@edings, a step in the action pending
before the referring court, the decision on costs is a mtitethat court. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Grand Chamber) hereby rules:

1. Articles 49 TFEU and 63 TFEU must be interpret@ as precluding legislation of a
Member State which applies the exemption method to nationgtsourced dividends and
the imputation method to foreign-sourced dividends if it $ established, first, that the tax
credit to which the company receiving the dividends ientitled under the imputation
method is equivalent to the amount of tax actually paid on therofits underlying the
distributed dividends and, second, that the effective W@l of taxation of company profits
in the Member State concerned is generally lower than thprescribed nominal rate of
tax.

2. The answers given by the Court to the second andufth questions asked in the case
which gave rise to the judgment of 12 December 2006 in Cased@6/04Test Claimantsin
the FIl Group Litigation also apply where:

- the foreign corporation tax to which the profits aderlying the distributed
dividends have been subject was not or was not wholly paid ke non-resident
company paying those dividends to the resident company, buwwvas paid by a
company resident in a Member State that is a direct orndirect subsidiary of the
first company;

- advance corporation tax has not been paid by the resident company whieteives
the dividends from a non-resident company, but was paid byts resident parent
company under a group income election.

3. European Union law must be interpreted as meanirtpat a parent company resident in
a Member State, which in the context of a group taxation schee, such as the group
income election at issue in the main proceedings, has,breach of the rules of European
Union law, been compelled to pay advance corporation tax on thgart of the profits
from foreign-sourced dividends, may bring an action for repaymet of that unduly
levied tax in so far as it exceeds the additional corporatiorak which the Member State
in question was entitled to levy in order to make up fothe lower nominal rate of tax to
which the profits underlying the foreign-sourced dividend were subject compared with
the nominal rate of tax applicable to the profits of the resident parent comgmy.

4.  European Union law must be interpreted as meaning that a company thiatresident in a
Member State and has a shareholding in a company resideint a third country giving it
definite influence over the decisions of the latter companand enabling it to determine
its activities may rely upon Article 63 TFEU in order to call into queston the consistency
with that provision of legislation of that Member State which relatego the tax treatment
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of dividends originating in the third country and does notapply exclusively to situations
in which the parent company exercises decisive influenae/er the company paying the
dividends.

5. The reply given by the Court to the third quesbn asked in the case which gave rise to
the judgment in Test Claimants in the FIl Group Litigation does not apply where the
subsidiaries established in other Member States to whicadvance corporation tax could
not be surrendered are not subject to tax in the Member State of the parenompany.

[Signatures]

* Language of the case: English.
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