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JUDGMENT OF THE COURT (Second Chamber)

28 February 2013

(Free movement of capital — Income tax — Income from capital — Convention for the avoidance of
double taxation — Dividends distributed by companies established in Member States and third
countries — Calculation of the maximum amount of foreign withholding tax deductible against

national income tax — Failure to take account of personal and lifestyle costs —atigstific

In Case C168/11,

REQUEST for a preliminary ruling under Article 267 TFEU frdme Bundesfinanzhof (Germany),
made by decision of 9 February 2011, received at the Court on 6 April 2011, in the proceedings

Manfred Beker,
Christa Beker
v
Finanzamt Heilbronn,
THE COURT (Second Chamber),

composed of A. Rosas (Rapporteur), acting as President of thedS@bamber, U. Ldhmus, A. O
Caoimh, A. Arabadjiev and C.G. Fernlund, Judges,

Advocate General: P. Mengozzi,

Registrar: K. Sztranc-Stawiczek, Administrator,

having regard to the written procedure and further to the hearing on 26 April 2012,
after considering the observations submitted on behalf of:

- Mr Beker and Mrs Beker, by M. Beker, Rechtsanwalt,

- the Finanzamt Heilbronn, by W. Steinacher and M. Ritter von Rittershain, acting as Agents,
- the German Government, by T. Henze and K. Petersen, acting as Agents,
- the French Government, by J.-S. Pilczer, acting as Agent,

- the Swedish Government, by A. Falk, acting as Agent,

- the European Commission, by R. Lyal and W. Mélls, acting as Agents,

after hearing the Opinion of the Advocate General at the sitting on 12 July 2012,

gives the following

Judgment
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1 This request for a preliminary ruling concerns the interpretation of Article 63. TFEU

2 The request has been made in proceedings between MWranBeker and the Finanzamt
Heilbronn (Heilbronn Tax office) concerning the calculation, in ¢batext of the application of
bilateral conventions for the avoidance of double taxation, of the maxinmumurd of foreign
withholding tax deductible against the income tax due, according todbme tax scale, in respect
of income subject to unlimited tax liability.

L egal context
The double taxation conventions

3 The question whether the Federal Republic of Germany is authorise’y income tax on foreign
income and, if so, whether foreign withholding tax should be takeracttount in that respect, is
regulated, so far as concerns the main proceedings, by the convémtitres avoidance of double
taxation concluded between the Federal Republic of Germany afdetineh Republic (convention
of 21 July 1959, as amended), the Grand Duchy of Luxembourg (conventiorAafa8t 1958, as
amended), the Kingdom of the Netherlands (convention of 16 June 1959), g#seCmifederation
(convention of 11 August 1971), the United States of America (conveaottiga@ August 1989, as
amended) and Japan (convention of 22 April 1966).

4 When a taxpayer with unlimited liability to incotag in Germany earns income from capital in
another State, the latter State withholds tax at sourcecordence with the conventions for the
avoidance of double taxation. The income tax paid at source in acoen@hdhose conventions
is offset against the income tax due in Germany. As regardsoffeetting procedure, the
conventions concluded between the Federal Republic of Germany andetiah Republic, the
Swiss Confederation, the United States of America and Japan refer to Gernzam tax |

German Law

5 Under Paragraph 1 of the Law on Income Tax (Einkomewgrsfesetz), in the version contained
in the 2007 Annual Tax Law (Jahressteuergesetz 2007), of 13 Deceol@r(BGBI. 2006 I,
p. 2878, ‘the EStG’), applicable to the year 2007, natural personsrehesident in Germany are
wholly liable to income tax in that Member State.

6 Paragraph 2 EStG states:

‘(1) The following are liable to income tax:

5. income from capital;

which the taxpayer realises during the period in which he hasitedifrability to income tax or as
income realised in the national territory during the period in which he has lilibédy to income
tax. The category to which the various forms of income belong e rdigted in accordance with
Paragraphs 13 to 24.

(2) Income shall include:

1. profits derived from agriculture and forestry, industc@mmercial and artisanal activities as
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well as from self-employment (Paragraphs 4 to 7k);

2. surplus income over and above professional expenses in ¢hefocather categories of
revenue (Paragraphs 8 to 9a).

(3) Total revenue (Summe der Einkinfte), less the proportaxallowance for elderly retired
persons (Altersentlastungsbetrag), the amount of the tax exemptigingde parents and the
deduction provided for in Paragraph 13(3) constitutes the total amount of income (Gesanatie

Einkiinfte).

(4) The total of the sources of income, less special expemdind extraordinary costs,
constitutes income (Einkommen).

(5) Income less the tax-free allowances referred Raragraph 32(6) and the other amounts to
be deducted from income constitutes taxable income (zu versteu&in#esamen), which forms
the basis of assessment according to the income tax scaleed&lother laws relate to the concept
of taxable income, income, for the purposes of these laws, mushbiglered, in all cases referred
to in Paragraph 32, subject to the deduction of the tax-free alt@sdaid down in Paragraph 32(6)

Paragraph 34c(1) EStG states:

‘In the case of taxpayers with unlimited tax liability whogeign income is liable to tax
corresponding to German income tax in the State in whichnttwrie originates, the tax assessed
and paid abroad, subject to a reduction to which a right hasdoggired, shall be offset against
German income tax due in respect of income from that Staee GErman tax on foreign income
shall be calculated by apportioning the German tax on the taxaddene (zu versteuerndes
Einkommen) including foreign income, in accordance with Paragraphs 32a, 32b, 32c, 34 and 34b, i
the proportion that that foreign income bears to total income (SucheneEinkinfte). The
calculation of foreign income is not required to take account efgonrincome which is not, in its
State of origin, taxed in accordance with the law of that State. ..igRdBxes can be offset only to

the extent that they relate to income received during the tax period.’

Paragraph 34c(2) of EStG provides:

‘On application by the taxpayer, the foreign tax, rather than being set-ofp&agraph 1), shall be
deducted during assessment of the income in so far as gsrétaforeign income which is not
exempt from tax.’

Thedisputein themain proceedings and the question referred for a preliminary ruling

As spouses, the applicants in the main proceedings joietly assessed for income tax in
Germany. In that regard, all their worldwide income was taxednDuhie tax year at issue, namely
2007, they received, in addition to their German income, incowm their minority capital
holdings in various corporate enterprises having their principal plabasofiess in other Member
States, namely the French Republic, the Grand Duchy of Luxembadrgha Kingdom of the
Netherlands, and in third States, namely the Swiss Confextertite United States of America and
Japan. In respect of those holdings, the applicants received dividaati®lg EUR 24 111.29
which gave rise to payment, in the various States of origin oétdimédends, of foreign tax in the
total sum of EUR 2 853.02.

Under the conventions for the avoidance of double taxation, concluttesebethe Federal
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Republic of Germany and the States of origin of those dividends, it istopleat Member State, as
the State of residence of the applicants in the main proceetbrigsy a tax on foreign dividends.
In order to avoid juridical double taxation of those dividends, foreighhweiding tax is offset
against the income tax due according to the income tax scale thgp level of the German income
tax charged on the income concerned.

11 The second sentence of Paragraph 34c(1) EStG (‘thetednteles’) lays down the maximum
amount of foreign withholding tax which can be offset against th@medax due, according to the
income tax scale, in respect of incomes subject to unliratetiability by the taxable person. That
limit is calculated by multiplying the amount of income tax dueoeting to the income tax scale
by the ratio of foreign income to total income. However, thedamount does not take account of
special expenditure and extraordinary costs such as costs rdiatiligstyle or to personal
circumstances, whereas those costs are taken into accour® caltulation of income tax due
according to the income tax scale.

12  The amount of income tax charged on foreign income (maxamuwunt of foreign income tax to
be offset) is thus calculated, in accordance with the contestesl by multiplying the amount of
income tax due according to the income tax scale by the fediign) of the amount of foreign
income to the amount of total income of the taxpayer as follows:

. Income tax according to Foreign income
Maximum amount =  income tax scale (taxable X
deductible worldwide income)

Total income

Calculated after deduction Mot taking into account
from total imcome of special special expenditure and
expenditure and extraordinary costs

extraordinary costs

13 In the present case, the Finanzamt Heilbronn calduthee maximum amount of foreign
withholding tax deductible as being EUR 1 282, therefore it offedtamount against the income
tax due by the applicants in the main proceedings according to the income tax scale.

14 The applicants in the main proceedings sought, before thez§emeeht BaderWurttemberg
(Finance Court of Baden-Wirttemberg), amendment of the tax assdssotice which applied to
them and a reduction of their income tax relating to the yeiasae in the amount of EUR 1 200,
on the ground that the German authorities had based the calcwétibe maximum amount
deductible on total revenue before general deductions corresponding tal gxpanditure and
extraordinary costs, such as costs relating to lifestyle petsonal and family circumstances had
been taken into account.

15 Since the legal action against that tax notice wested, the applicants in the main proceedings
appealed ‘on a point of law’ (‘Revision’) to the Bundesfinanzhof (Federal Finance Court).

16 Being in doubt regarding the compatibility with Europearotliaw of the method of calculation
of the maximum amount deductible provided for by the contested ruleBuh@esfinanzhof
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decided to stay the proceedings and to refer the following qudstitre Court of Justice for a
preliminary ruling:

‘Does Article [63 TFEU] preclude a rule in a Member Stagevhich — in accordance with treaties
concluded in order to avoid double taxation — in the case of taxpaitarsinlimited tax liability
whose foreign income is liable to tax corresponding to nationah{&® income tax in the State in
which the income originates, the foreign tax is offset agairtgins (German) income tax levied
on income from that State in such a way that the nationaln(&@®rincome tax resulting from
assessment of the income to be taxed — including foreign incasnapportioned in the proportion
that that foreign income bears to total income — and hence withkiuig into account special
expenditure or extraordinary costs as costs relating to persfnatyie and personal and family
circumstances?’

Consideration of the question referred

17 By its question the national court asks, in essence, witetltde 63 TFEU must be interpreted as
precluding rules of a Member State under which, in the context of a system aiim&tiraf double
taxation, where persons subject to unlimited tax liability payoogign income, in the State where
that income originates, a tax equivalent to the income tax ldyethe said Member State, the
foreign tax is offset against income tax levied in that Man8iate by multiplying the amount of
tax due in respect of taxable income in the same Member, 8telieding foreign income, by the
proportion that that foreign income bears to total income, ther lattt taking into account special
expenditure or extraordinary costs such as costs relating styléeor to personal and family
circumstances.

Preliminary observation

18 The applicants in the main proceedings claim that thsialedor reference deviates from the
purpose of their application, which relates to the offsettingooéign withholding tax against
German income tax in so far as that increases due tghoreome being taken into account. They
claim that the decision for reference does not set out all mfapplication in so far as it does not
refer to the first tax band allowances and rate reductionshwdil taxpayers enjoy, but concerns
itself only with ‘special expenditure or extraordinary costs sashcosts relating to personal
lifestyle and personal and family circumstances’. If the Cenarte to limit itself to replying in the
affirmative to the question referred for a preliminary rulangl if the proceedings continued in that
limited context, the calculation of the share which repredenésgn income would not relate, in
accordance with the approach taken by the Finanzamt Heilbrormtakantome, but to the amount
of taxable income calculated.

19 It should be noted that, according to settled-zagequestions on the interpretation of European
Union law referred by a national court in the factual and legre context which that court is
responsible for defining, and the accuracy of which is not a matténé¢ Court to determine, enjoy
a presumption of relevance. The Court may refuse to rule on ticquesferred by a national court
only where it is quite obvious that the interpretation of European Uawnhat is sought bears no
relation to the facts of the main action or its purpose, wtiergoroblem is hypothetical, or where
the Court does not have before it the factual or legal materiabs@ty to give a useful answer to
the questions submitted to it (see, inter alia, Joined C&468/10 and €189/10Melki and Abdeli
[2010] ECR 15667, paragraph 27, and judgment of 28 February 2012 in Cakgl1CInter-
Environnement Wallonie and Terre wallo2€12] ECR, paragraph 35).

20 Inthe present case, it is not apparent that the question referred by the catidralls within one
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of those hypotheses. On the contrary, it should be noted that, as is apparent from paragraph 20 of t
Advocate General’s Opinion, the national court states, in thegdaralof its decision for reference,

that the application brought before it by the applicants in the praceedings is confined to the
amount of the difference resulting when tax-deductible lifestyle emstgcluded in the calculation

of the maximum amount deductible and that, under national proceduralitudeprecluded from
looking beyond that claim.

21 In those circumstances, it is not necessary to pline question submitted for a preliminary
ruling.

The freedom at issue

22 All the interested persons who have submitted observatidhe Court agree that the freedom at
issue in the main proceedings is the free movement of capital enshrined in Article83 TF

23 In this connection, it is to be noted that the tastnirexat of dividends may fall within Article 49
TFEU on freedom of establishment and Article 63 TFEU on the movement of capital (Joined

Cases €436/08 and €437/08Haribo Lakritzen Hans Riegel and Osterreichische Salifg€11]

ECR 1-305, paragraph 33, and Cas&%11 Test Claimants in the Fll Group Litigatiof2012]
ECR, paragraph 89).

24 As regards the question whether national legislatios vathin the scope of one or other of the
freedoms of movement, it is clear from well established-tzagehat the purpose of the legislation
concerned must be taken into consideratites{ Claimants in the FII Group Litigatipparagraph
90 and the case-law cited).

25 National legislation intended to apply only to those Blo&tgs which enable the holder to exert
a definite influence on a company’s decisions and to determine its activisewitain the scope of
Article 49 TFEU on freedom of establishmerieg¢t Claimants in the FIl Group Litigatipn
paragraph 91 and the calsav cited).

26 On the other hand, national provisions which apply to shareholaoogsred solely with the
intention of making a financial investment without any intentiomftuénce the management and
control of the undertaking must be examined exclusively in light ofrdeemovement of capital
(Test Claimants in the FIl Group Litigatipparagraph 92 and the case-law cited).

27 In the present case, the contested rules apply reggaadléhe amount of shareholding held in a
company. In so far as those rules relate to dividends whichhatggin a Member State, it cannot
therefore be determined from their purpose whether they fall predotty within the scope of
Article 49 TFEU or Article 63 TFEU (see, to that effel@st Claimants in the FIl Group Litigation
paragraph 93).

28 In such circumstances, the Court takes account of ¢ke d& the case in point in order to
determine whether the situation to which the dispute in the prageedings relates falls within the
scope of one or other of those provisiohass{ Claimants in the Fll Group Litigatipparagraph 94
and the case-law cited).

29 Inthe present case, it must be stated that the main proceedings relate to dhe itazgrmany, of
dividends received by natural persons who reside in that Member §tan shareholdings which
they hold in capital companies having their principal place of busimesither another Member
State or in a third State, amounting to less than 10% of #p&tat of those companies.
Shareholdings of that size do not confer the possibility of exercafigite influence over the
decisions of the companies concerned and determining their activities.
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30 The Court has also held that national rules relatitigetdax treatment of dividends from a third
country which do not apply exclusively to situations in which thesqtacompany exercises
decisive influence over the company paying the dividends must be assestes light of
Article 63 TFEU (est Claimants in the FIl Group Litigatipparagraph 99).

31 It follows from the foregoing that rules such as the stedaules must be considered exclusively
in the light of the free movement of capital enshrined in Article BBU, and to which the national
court’'s question refers.

The existence of a restriction on the free movement of capital

32 It should be noted that, pursuant to the case-law of dbet,Gn the absence of unifying or
harmonising measures adopted by the European Union, the MemberrStaiteompetence for
determining the criteria for taxation on income and capitah witview to eliminating double
taxation by means, inter alia, of international agreementthaincontext, the Member States are
free to determine the connecting factors for the allocationismfalf jurisdiction in bilateral
agreements for the avoidance of double taxation (see, inter aba, €07/97 Saint-Gobain ZN
[1999] ECR 16161, paragraph 57; Case385/00de Groot[2002] ECR 11819, paragraph 93;
Case G265/04Bouanich[2006] ECR 1923, paragraph 49; and CasebZ7/06 Renneberd2008]
ECR 7735, paragraph 48).

33 Nevertheless, that allocation of the power of taxatios doemean that the Member States are
entitled to impose measures that contravene the freedoms of muvguaganteed by the TFEU
(Rennebergparagraph 50).

34 As far as concerns the exercise of the power of taxadi@located by bilateral conventions to
prevent double taxation, the Member States must comply with Eurdp@an rules de Groot
paragraph 94, arldennebergparagraph 51).

35 It also follows from settled case-law of the Cdlat the measures prohibited by Article 63(1)
TFEU, as restrictions on the movement of capital, include thdsehvare such as to discourage
non-residents from making investments in a Member State or coudégge that Member State’s
residents from doing so in other States (Cas&7Q/05Festersen2007] ECR #1129, paragraph
24; Case €101/05A [2007] ECR 11531, paragraph 40; amthribo Lakritzen Hans Riegel and
Osterreichische Salingeparagraph 50).

36 In the present case, it should be noted that the mettuadicafation of the maximum amount of
foreign withholding tax deductible, provided for by the contested rdtess not fully take account
of the costs relating to lifestyle and to personal and family circumstances ofjghgda

37 The maximum amount deductible is determined, in accordaiticethg® contested rules, by
applying a formula multiplying the income tax due according to the iactar scale, which
constitutes the tax that the taxpayer would have paid if all revesdidbeen obtained in Germany,
by a fraction having the amount of foreign income as the numeratotosaddincome as the
denominator.

38  Total taxable income — on the basis of which the incaxndui according to the income tax scale,
which constitutes the first part of that formula, is calcdlatels determined by applying to total
income, regardless of where it is received, all allowancesitted under the German rules, in
particular costs relating to lifestyle or to personal andlfaarcumstances of the taxpayer. On the
other hand, those costs are not deducted from total income, whithdenominator in the fraction
constituting the second part of that formula.
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39 In that respect, it must be noted from the outsethbaise, as denominator in the fraction in the
second part of that same formula, of total income instead obleexacome has the result of
reducing the maximum amount deductible which the taxpayer is likely to benefit from.

40 As the Advocate General noted at paragraphs 34 and 35@pihisn, the logic underlying the
contested rules appears to be that the resident taxpayer beosffitetely from the personal and
family allowances when all the income has been receivecimé&y, whereas that is not the case
when one part of that income has been received abroad.

41 In a similar way to the rules at issuelénGroot although it is true that rules of a Member State,
such as the contested rules, take into account allowancespomdesy to special costs and
extraordinary charges such as costs relating to lifestyle personal and family circumstances to
calculate the theoretical amount of tax levied on all of tlkpager’'s income, such rules lead in
practice to taxpayers resident in that Member State whaveecene part of their income abroad
benefiting from the allowances corresponding to those specialaia$tsxtraordinary charges only
up to the amount of their income received in their Member State of residence.

42 A proportion of those allowances were thus not taken irdouat by that Member State in
calculating those taxpayers’ income tax.

43 According to paragraph 90 @é Groot it is a matter for the State of residence, in princife,
grant the taxpayer all the tax allowances relating to his pdraodaamily circumstances because
that State is best placed to assess the taxpayer’s perbditlta pay tax, since that is where his
personal and financial interests are centred.

44 It is also apparent from that judgment that the Memtage 8 which the income originated is
required to take into account personal and family circumstaodgswvhere the taxpayer receives
almost all or all of his taxable income in that State and @herhas no significant income in his
State of residence, so that the latter is not in a posigmuant him the advantages resulting from
taking account of his personal and family circumstances (sdbataeffect,de Groof paragraph
89).

45 The principles set out in that judgment appear to betfaligposable to the present case, even
though that judgment concerns the free movement of workers and even thedgbts at issue in
that case differ in relation to the circumstances of the applicants in the masedirngs.

46 It is necessary to state, as the Advocate Gediidrak paragraph 44 of his Opinion, that the fact
that, in order to reduce double taxation, the rules at issde (Brootprovide, unlike the contested
rules, for an exemption scheme and not a set-off scheme is irrelevant.

a7 The elements on which the Court focused its analysiginudgment consisted of the formula
employed in the rules concerned for the calculation of the amouexeshption granted to the
resident taxpayer in respect of income received and taxed irvatheus Member States of
employment of that taxpayer, and the concrete effect of that foriodaeffect was, as in the case
in the main proceedings, that the taxpayer benefited from the allowances relatingexsbmal and
family circumstances only in proportion to the income which herbeéived in the Member State
of residence (see, to that effede, Groot paragraph 91).

48 It should be added, in that respect, that the method emplotfee rules at issue in that judgment
in order to limit double taxation appears to constitute a variation of tmeptiom method, designed
SO as to correspond, in practice, to a set-off schemet¢stegt effectde Groot paragraphs 21 to
23).
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49  Finally, the German Government’s argument that, in essencentbested rules are not contrary to
the free movement of capital in so far as all of the persammifamily allowances were taken into
account in the calculation of the amount of income tax due according to the incosualéaxvhich
constitutes the first part of the formula used in order toutatie the maximum amount of foreign
withholding tax deductible, cannot be accepted.

50 It should be noted that the rules at issudeinGrootalso necessitated taking account of the
allowances linked to the taxpayer’s family and personal cir@mass at the stage of calculation of
the theoretical amount of tax payable on his total income, whichittwed the first part of the
formula provided for by those rules in calculating the reliebéogranted to the taxpayer. In a
manner similar to what the contested rules provide for, the afiphcof the fraction constituting
the second part of that formula led however to the taxpayer bagdfitim the allowances relating
to his family and personal circumstances only in proportion tantwme which he had received in
the Member State of residence.

51 It follows from all of the foregoing considerations thataisituation such as that at issue in the
main proceedings, taxpayers resident in one Member State who d@areed one part of their
revenue abroad are at a disadvantage compared with taxpayerstresitie same Member State
who received all of their revenue in that Member State and thbcefore benefit from all
allowances corresponding to special costs and extraordinary clerglesas costs relating to
lifestyle or to personal and family circumstances.

52 Consequently, such a difference in treatment is lilkeljiscourage persons subject to unlimited
taxation in a Member State from investing their capitalomganies having their principal place of
business in another Member State or in a third State.

53 It follows that rules of a Member State such asdmtested rules constitute a restriction on the
free movement of capital within the meaning of Article 63 TFEU.

Justification for the restriction of the free movement of capital

54  As a subsidiary plea, in order to justify the retstm on the free movement of capital, the German
Government relies on considerations relating to preservation oélkbeation of the power to
impose taxes between Member States.

55 For the purposes of offsetting foreign withholding tax, thatipte implies that it is possible to
deduct expenses or costs only when they are directly linked taxtheevenue coming under a
Member State’s power to impose taxes under the allocation of pdeereen States provided for
by the conventions for the avoidance of double taxation. The State ofnasigenot therefore
obliged to compensate for disadvantages linked to the failurekéoiriéo account the taxpayers’
personal circumstances during the taxation of foreign income istidte in which that income
originates.

56  Although the preservation of the allocation of the power to imposehiageen Member States is
admittedly likely to constitute an overriding reason relatiagtite public interest justifying a
restriction on the exercise of freedom of movement within thegaan Union, it should be stated
that such a justification was however rejected by the Coudeitsroot which concerned rules
similar to the contested rules. As the Advocate General ravtpdragraph 51 of his Opinion, it is
apparent from paragraphs 98 to 101 of that judgment that such aatitificannot be invoked by
a taxpayer’s State of residence in order to evade its respapsibilprinciple to grant to the
taxpayer the personal and family allowances to which he ideehtitnless, of their own accord or
as a consequence of specific international agreements, theiStatgsh one part of the income is
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received grant such allowances.

In any event, a justification related to the needgafeguard the balanced allocation between the
Member States of the power to tax may be accepted, inyartigzvhere the system in question is
designed to prevent conduct capable of jeopardising the right of a Metdderto exercise its
powers of taxation in relation to activities carried outits territory (see, to that effect, Case

C-347/04 Rewe Zentralfinanf2007] ECR 12647, paragraph 42; Case231/050y AA[2007]
ECR 6373, paragraph 54; and Cas&8C1/08SGI[2010] ECR 1487, paragraph 60).

In the present case, the fact that the Federal RemilfBermany fully grants the benefit of the
personal and family allowances to the applicants in the maitepdings does not undermine that
right. That Member State does not forgo part of its tax juristidio other Member States. The
income received in Germany by the applicants in the main plogeeis not less taxed than if it
constituted the only income received by the persons concerned atatt¢hehad not received
foreign income.

It should be noted that, according to the German Governime&ssence, in so far as personal and
family allowances do not have any link with the specific elesef revenue, they burden overall
income and must thus be assigned uniformly to the taxpayer’srotahe, domestic and foreign,
so that the granting thereof may be limited to a part proportionate shane of income received in
Germany in that total income.

It is apparent from the case-law cited at paragtdpif this judgment that those allowances must,
in principle, be taken into account in full by the State ofdesste. It follows that they must in
principle, as the Advocate General stated at paragraph 54 Gfpims#on, be applied in full to the
part of the taxpayer’s income received in that State.

Finally, it should also be stated that the Germbes rprovide for the possibility of choosing a
system other than the offsetting of foreign withholding tax agaBestman tax, namely the
deduction of foreign taxation from the taxable amount.

Even if such a system were compatible with EuropeaonUaw, according to the case-law the
fact that a national scheme which restricts the freedoms of moveragttonal does not mean that
it is not incompatible with Community law (see, to that dfféase C446/04Test Claimants in the
FII Group Litigation [2006] ECR +11753, paragraph 162, and Casd4D/08Gielen[2010] ECR
1-2323, paragraph 53). The existence of an option which would possibly randeuation
compatible with European Union law does not, in itself, cottezillegal nature of a system, such
as the system provided for by the contested rules, which comprisechanism of taxation not
compatible with that law. It should be added that this is evere v0 in the situation where, as in
the present case, the mechanism incompatible with European Usonisl one which is
automatically applied where the taxpayer fails to make a choice.

In the light of all of the foregoing considerations, the ansdw the question referred is that
Article 63 TFEU must be interpreted as precluding rules ofemnbkr State under which, in the
context of a system aimed at limiting double taxation, where persabject to unlimited tax
liability pay on foreign income, in the State where that incamginates, a tax equivalent to the
income tax levied by the said Member State, the offsettirigatfforeign tax against the amount of
income tax levied in the said Member State is carriedpuhultiplying the amount of the tax due
in respect of taxable income in the same Member State, includingrfoneiome, by the proportion
that that foreign income bears to total income, that latter samtaking into account special
expenditure or extraordinary costs such as costs relating styléeor to personal and family
circumstances.
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Costs

64 Since these proceedings are, for the parties to tmepmaieedings, a step in the action pending
before the national court, the decision on costs is a matteth&brcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Second Chamber) hereby rules:

Article 63 TFEU must be interpreted as precluding rules of a Member State under which, in
the context of a system aimed at limiting double taxation, where persons subject to unlimited
tax liability pay on foreign income, in the State where that income originates, a tax equivalent
totheincometax levied by the said Member State, the offsetting of that foreign tax against the
amount of income tax levied in the said Member State is carried out by multiplying the
amount of the tax due in respect of taxable income in the same Member State, including
foreign income, by the proportion that that foreign income bears to total income, that latter
sum not taking into account special expenditure or extraordinary costs such as costs relating
to lifestyle or to personal and family circumstances.

[Signatures]

* Language of the case: German.
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