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JUDGMENT OF THE COURT (Third Chamber)

28 February 2013

(Agreement between the European Community and its Member States, of the one part, and the
Swiss Confederation, of the other, on the free movement of persons — Equal treatment —
Self-employed frontier workers — Nationals of a Member State of the Union — Busicesi
received in that Member State — Transfer of residence to Switzerland — Réfasak advantage in
that Member State because of the transfer of residence)

In Case G425/11,

REQUEST for a preliminary ruling under Article 267 TFEU frohe tFinanzgericht Baden-
Wirttemberg (Germany), made by decision of 7 July 2011, recaivéioe Court on 16 August
2011, in the proceedings

Katja Ettwein
v
Finanzamt Konstanz,
THE COURT (Third Chamber),

composed of R. Silva de Lapuerta, acting as the President dthitree Chamber, K. Lenaerts,
E. Juhasz (Rapporteur), T. von Danwitz and D. Svaby, Judges,

Advocate General: N. Jaaskinen,

Registrar: V. Tourrés, Administrator,

having regard to the written procedure and further to the hearing on 4 July 2012,

after considering the observations submitted on behalf of:

- Mrs Ettwein, by T. Picker, Steuerberater,

- Finanzamt Konstanz, by N. Rogall, acting as Agent,

- the German Government, by T. Henze, A. Wiedmann and K. Petersen, acting as Agents,
- the Spanish Government, by A. Rubio Gonzélez, acting as Agent,

- the European Commission, by W. Mdlls and T. Scharf, acting as Agents,

after hearing the Opinion of the Advocate General at the sitting on 18 October 2012,

gives the following

Judgment
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1 This request for a preliminary ruling concerns thepng¢ation of the relevant provisions of the
Agreement between the European Community and its Member States, of the paedodre Swiss
Confederation, of the other, on the free movement of persons, sighecembourg on 21 June
1999 (OJ 2002 L 114, p. 6, ‘the Agreement’).

2 The request has been made in proceedings betweenttiesnEa German national, and the
Finanzamt Konstanz (Tax Office, Konstanz) concerning the Finaiwzesfisal to apply to her and
her spouse, also of German nationality, because of the trafisfezir residence to Switzerland, a
tax advantage provided for by German legislation in the case of joint taxation of spouses.

Legal context
The Agreement

3 According to the second sentence of the preambleptii@acting parties are ‘[rlesolved to bring
about the free movement of persons between them on the basis aflaheapplying in the
European Community’.

4 Under Article 1(a) and (d) of the Agreement, its abje is inter alia to accord nationals of the
Member States of the European Community and the Swiss Confederation a egtnyofesidence,
access to work as employed persons, establishment orergalfyed basis and the right to stay in
the territory of the contracting parties, and to accord thieensame living, employment and
working conditions as those accorded to nationals.

5 Article 2 of the Agreement, ‘Non-discrimination’, provides:

‘Nationals of one Contracting Party who are lawfully resident in thigdgr of another Contracting
Party shall not, in application of and in accordance with tbeigions of Annexes I, Il and Il to
this Agreement, be the subject of any discrimination on grounds of nationality.’

6 Article 4, ‘Right of residence and access to an economic activity’, reads as:follows

‘The right of residence and access to an economic activity Isbajuaranteed ... in accordance
with the provisions of Annex I.’

7 Article 11, ‘Processing of appeals’, provides in paragraph 1:

‘The persons covered by this Agreement shall have a right of ajppis& tompetent authorities in
respect of the application of the provisions of this Agreement.’

8 Article 16, ‘Reference to Community law’, reads as follows:

‘1. In order to attain the objectives pursued by this Agess, the Contracting Parties shall take
all measures necessary to ensure that rights and obligationslequizathose contained in the

legal acts of the European Community to which reference is ar&dapplied in relations between

them.

2. In so far as the application of this Agreement invoteegepts of Community law, account
shall be taken of the relevant case-law of the Court of Justite &uropean Communities prior to
the date of its signature. Calsav after that date shall be brought to Switzerland’s attenfion.

ensure that the Agreement works properly, the Joint Committeg shalhe request of either
Contracting Party, determine the implications of such case-law.’
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9 Article 21, ‘Relationship to bilateral agreements on double taxation’, provides in paragra

‘No provision of this Agreement may be interpreted in such y agato prevent the Contracting
Parties from distinguishing, when applying the relevant provisions of ftsmal legislation,
between taxpayers whose situations are not comparable, espasatiygards their place of
residence.’

10 Annex | to the Agreement deals with the free movewfepérsons, and Chapter Il of that annex
contains provisions on employed persons. Article 9 of that chapter, ‘Equal treatment’, @irovide

‘1. An employed person who is a national of a Contractinty Paay not, by reason of his
nationality, be treated differently in the territory of thdwest Contracting Party from national
employed persons as regards conditions of employment and working condispesjally as
regards pay, dismissal, or reinstatement or re-employment if he becomes unemployed.

2.  An employed person and the members of his family referred to ine/A3tadl this Annex shall
enjoy the same tax concessions and welfare benefits as natoplalyed persons and members of
their family.

11 Chapter Ill of Annex | deals with ‘Self-employed persons’.
12  Article 12 of Chapter lll, ‘Rules regarding residence’, provides in paragraph 1:

‘A national of a Contracting Party wishing to become establishethe territory of another
Contracting Party in order to pursue a self-employed actitigyejnafter referred to as a “self-
employed person”) shall receive a residence permit valid foriadpef at least five years from its
date of issue, provided that he produces evidence to the competent!reiibioaties that he is
established or wishes to become so.’

13  Article 13 of that chapter, ‘Self-employed frontier workers’, provides:

‘1. A self-employed frontier worker is a national of a Cacting Party who is resident in the
territory of a Contracting Party and who pursues a self-employed activity in tit@ryeof the other
Contracting Party, returning to his place of residence as a rule every day or at leastveek.

2.  Self-employed frontier workers shall not require a residence permit.

14  Under Article 15 of that chapter, ‘Equal treatment’:

‘1.  Asregards access to a self-employed activity and tisaiiptiiereof, a selémployed worker
shall be afforded no less favourable treatment in the host cotlnainythat accorded to its own
nationals.

2. The provisions of Article 9 of this Annex shall apply mstatutandis to the self-employed
persons referred to in this Chapter.’

15  Chapter V of Annex | is devoted to ‘Persons not pursuirgg@momic activity’. Article 24 of that
chapter, ‘Rules regarding residence’, provides in paragraph 1:

‘A person who is a national of a Contracting Party not pursuirgcanomic activity in the state of
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residence and having no right of residence pursuant to other provisithis @égreement shall
receive a residence permit valid for at least five years gedvihe proves to the competent national
authorities that he possesses for himself and the members of his family:

(a) sufficient financial means not to have to apply for social assistance beunefitgstheir stay;

(b)  all-risks sickness insurance cover.

German legislation

The relevant provisions are those of the Law on incom&ialkommensteuergesetz, ‘the EStG’),
in the version published on 19 October 2002 (BGBI. 2002 |, p. 4212hasded on 20 December
2007 (BGBI. 2007 I, p. 3150).

Paragraph 1 of the EStG provides:

‘1. Natural persons who have a permanent residence or their usual place of residenoaiy G
are subject to unlimited income tax liability. ...

3. At their request, natural persons who do not have a permanent residencaisu#ih@iace of
residence in Germany are also treated as subject to taditnicome tax liability, in so far as they
receive income in Germany within the meaning of Paragraph 49. This applies only it Q0%ast
their income during the calendar year is subject to German income tax ...

Paragraph la(1) of the EStG reads as follows:

‘For nationals of a Member State of the European Union or ofta &tavhich the Agreement on

the European Economic Area applies [‘the EEA Agreement’] whae.tabe treated as subject to
unlimited income tax liability under Paragraph 1(3), for the purposes. the first sentence of

Paragraph 26(1) the following applies:

1. ... Itis a condition that the recipient has his permanent residence or usuaf ptstgence in
the territory of another Member State of the European Union oiStdita to which the [EEA
Agreement] applies.

2. anot permanently separated spouse with no permanent residence or usual placeas ireside
Germany is, on request, treated as subject to unlimited inconlialidity for the purposes of
the first sentence of Paragraph 26(1). The second sentence ofinalgplies by analogy. In
the application of the third sentence of Paragraph 1(3), the inobimath spouses must be
taken into account and the basic allowance ... doubled.’

Paragraph 26(1) of the EStG gives not permanently sepgpateses who are subject to unlimited
income tax liability or are to be treated as such the tiglthoose between separate taxation in
accordance with Paragraph 26a and joint taxation in accordance with Paragraph 26b.
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Paragraph 26b of the EStG, ‘Joint taxation of spouses’, provides:

‘Where spouses are taxed jointly, the income received by the spswggegated and attributed to
the spouses jointly, and, unless provided otherwise, the spouses raregetited jointly as one
taxpayer.’

Paragraph 32a of the EStG, ‘Income tax scale’, provides in paragraph 5:

‘In the case of spouses who are assessed jointly to incomender Paragraphs 26 and 26b, the
income tax according to the scale ... is twice the amount oivkagh arises for half their jointly
taxable income under subparagraph 1 (the “splitting” procedure).’

The dispute in the main proceedings and the question referred for a pliminary ruling

Mr and Mrs Ettwein both work on a self-employed baéis,Ettwein as a business consultant and
her husband as an artist. They receive all their income Im&wy. On 1 August 2007 Mr and
Mrs Ettwein, who until then resided in Lindau (Germany), temed their residence to
Switzerland. They continued, however, to carry on their busindgstias in Germany and to
receive almost all their income in Germany.

With a view to the calculation of tax on their incdimethe 2008 tax year, Mr and Mrs Ettwein
requested, as in previous tax years, to be taxed jointly,sthiay ithe ‘splitting’ method, stating that
they had not obtained any taxable income in Switzerland.

In an initial tax notice the Finanzamt Konstanz altbweeir request. On 1 December 2009,
however, it cancelled that notice, on the ground that the favourabléngplgrrangement, which is
granted on the basis of the personal and family situation ofptineésss, should not be applied to
them because their residence was neither in the territoryviginaber State of the European Union
nor in that of a State party to the EEA Agreement. By a tax noti2g& dfarch 2010, the Finanzamt
consequently subjected Mr and Mrs Ettwein to the separatetiolmxarrangement. The
administrative complaint against that notice was unsuccessful, Musd Ettwein brought
proceedings for annulment before the Finanzgericht Baden-Wurttemberg.

That court considers that Mr and Mrs Ettwein arl-émeployed frontier workers’ within the
meaning of Article 13(1) of Annex | to the Agreement, since HreyGerman nationals resident in
Switzerland, work on a self-employed basis in the territory of the Federal RepuBlermany, and
return from their place of business to their place of resideweey day. In accordance with
Article 9(2) in conjunction with Article 15(2) of Annex | to tAgreement, selemployed frontier
workers enjoy the same tax and social security advantagestertit@ry of the State in which they
pursue their activity as self-employed nationals. The refeoigt is inclined to consider that the
fact that Mr and Mrs Ettwein were refused the benefihef‘splitting’ method solely because they
are resident in Switzerland is contrary to those provisions of the Agreement.

In the opinion of the referring court, that conclusioroisistent with the principles laid down by
the relevant case-law of the Court on freedom of establishmenfreediom of movement for
workers, freedoms which are also included in the Agreemeiatldtvs from that case-law that the
principle of nondiscrimination, which applies also in tax matters, prohibits ooly overt
discrimination on grounds of nationality but also all forms of covert discrimination.

The national court observes that it is in principle forSfage of residence to tax the taxpayer in
full, taking account of the specific features of his personal andyfaituation. Where, however, he
is taxed in full in the State which is the source of his iredracause he receives almost all his
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income there, that State cannot refuse to take account of his personal and fartiiy sitaere that
is not possible in the State of residence. According to the Gaase-law, the ‘splitting’ method
forms part of the personal and family situation which must kentanto account in such a case
(Case G279/93Schumackefl995] ECR 1225, and Case-@07/94Asschel[1996] ECR $3089).

Consequently, in that court’s view, the situation of Mf Blrs Ettwein, which could not be taken
into account in the State of residence, Switzerland, becaugendlve no income there, must be
taken into account in Germany for the purpose of calculating taxass not to produce
discrimination compared to couples resident in Germany whoveetteeir income in Germany and
are in the same personal and family situation as Mr and Mrs Ettwein.

Having regard to those considerations, the FinanzgeridenB&/Urttemberg decided to stay the
proceedings and to refer the following question to the Court for a preliminary ruling:

‘Are the provisions of the [Agreement], in particular Articles2, 11, 16 and 21 thereof and
Articles 9, 13 and 15 of Annex | thereto, to be interpretegt@suding the benefit of joint taxation
with the use of the “splitting” procedure from being refused to ssotesiding in Switzerland who
are subject to taxation in the Federal Republic of Germany on their entire taxable?hcom

Consideration of the question referred

It must be observed that, according to the legislation at issue in the main proceedsggtitite
procedure is a tax advantage for spouses subject to income tarnmai®y where the income
received by one of them is markedly higher than that receivedebgther. As the Court has found,
the system was introduced to mitigate the progressive nature ioctimae tax scales. It consists in
aggregating the total income of the spouses and then notionally attributing 50% oth tf #sem
and taxing it accordingly. If the income of one spouse is high andthhe other low, ‘splitting’
levels out their taxable amounts and palliates the progressive rwtihe income tax scales
(Schumackermparagraph 7).

However, under that legislation, the system applies onheiSpouses have their permanent or
usual residence either in German territory or in the teyriof another Member State of the
European Union or a State to which the EEA Agreement applet.agreement does not apply to
the Swiss Confederation.

In order to give an answer to the referring court’s question, the Court must examind)dttsty &
situation such as that of Mr and Mrs Ettwein falls within the scope of the Agreement.

The argument of the German Government and the European $xomnthat the Agreement
applies solely where there is discrimination on grounds of natignait other words where
nationals of one contracting party are treated unequally in the tewittine other contracting party
compared to nationals, must be rejected at the outsetpdissble that nationals of a contracting
party may also claim rights under the Agreement against their own courdeytam circumstances
and in accordance with the provisions applicable (see, interGadse €257/10Bergstrom[2011]
ECR 13227, paragraphs 27 to 34).

With respect to the circumstances of the main proceedings and the provisiofsgoéé¢imeent that
may be applicable, it must be noted that, in accordance with its wordimgeAi3(1) of Annex | to
the Agreement is applicable to the situation of Mr and Mrsvéitt They are nationals ‘of a
Contracting Party’, namely the Federal Republic of Germanyyesident in the territory ‘of a
Contracting Party’, namely the Swiss Confederation, and pursad-angployed activity in the
territory ‘of the other Contracting Party’, namely the Federal Republic of Germany.
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35 In that provision a distinction is drawn between theeptd residence, situated in the territory of
one contracting party, and the place where a self-employed actipitysaed, which must be in the
territory of the other contracting party, regardless of the ndtipnaf the persons concerned.
Consequently, by virtue of that provision, Mr and Mrs Ettwein mustcdtegorised as ‘self-
employed frontier workers’ for the purposes of applying the Agreement, it bengover common
ground that they return every day from the place of their businesstyato their place of
residence.

36 The Court cannot accept the argument of the German Goverangetite Commission that the
concept of ‘self-employed frontier worker’ is comprehended withih ehaself-employed person’
under Article 12(1) of Annex | to the Agreement. While a ‘satipéoyed frontier worker’ is also a
‘self-employed person’ in so far as he pursues a self-emplog#ditya the concept of
‘self-employed frontier worker’ is defined by separate provisions whidardifom the concept of
‘self-employed person’ defined in Article 12(1).

37 It must be observed here that, as may be seen frioccte A13(1) of Annex | to the Agreement, a
‘self-employed frontier worker’ does not require a residence pemmibrder to pursue a
self-employed activity, contrary to the rule for a ‘sethployed person’ in Article 12 of Annex I.
The latter provision, as is apparent from its title and a mgadf its content as a whole, was
introduced solely in order to regulate residence.

38 The fact that the contracting parties devoted a separawision of the Agreement to
self-employed frontier workers emphasises the special situatitimat category of self-employed
persons and denotes an intention to facilitate their movement and mobility.

39  That conclusion is also borne out by Article 24(1) of Annex | to greelnent, which lays down a
right of residence, namely the right of nationals of one contractirtg fwaestablish their residence
in the territory of the other contracting party regardlesh@fpursuit of an economic activity. It is
frontier workers, such as Mr and Mrs Ettwein, in particwo must be able to benefit fully from
that right, while maintaining their economic activity in their country of origin.

40 It must therefore be concluded that the situation of Mr and Mrs Ettwein falls \Wersodpe of the
Agreement.

41  As Mr and Mrs Ettwein are ‘self-employed frontier workers’ within the meaniAgtiofe 13(1) of
Annex | to the Agreement, the principle of equal treatmentdstatérticle 15(1) of that annex
applies to them also (see Cas®&@/10Graf and Enge[2011] ECR 19345, paragraph 23 and the
case-law cited), the ‘host country’ within the meaning of thé&daprovision being, in their
situation, the Federal Republic of Germany.

42  Moreover, in accordance with Article 15(2) of Annex |, the provisions of Article 9tadrihax are
to apply mutatis mutandis to self-employed frontier workerss. dfpparent from Article 9(2) of the
annex that the principle of equal treatment extends also to tax concessions.

43 It follows from that application mutatis mutandis thaeld-employed frontier worker enjoys, in
the host country, the same tax advantages as self-employed persansgpthreir activity in that
country and residing there.

44 Account must nevertheless also be taken of Article 2if(#)e Agreement, under which no
provision of the Agreement may be interpreted in such a way pevent the contracting parties
from distinguishing, when applying the relevant provisions of their fitegislation, between
taxpayers whose situations are not comparable, especially as regards their y@aickeinte.
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That provision thus allows different treatment, in @atters, of resident and non-resident
taxpayers, but only where they are not in a comparable situation.

According to the Court’s case-law, in relationnimime tax, the taxpayer’s personal ability to pay
tax, as a result of taking into account all his income and hsopal and family circumstances, can
be assessed most easily in his State of residence, irh iliec major part of his income will
normally be concentrated, and from that point of view the situationssafents and non-residents
are as a general rule not comparaBlehimackermparagraphs 32 to 34, aAdschey paragraph 41).
The Court has pointed out, however, that the position is different in a cabecinthe non-resident
receives no significant income in his State of residence anthslitee major part of his taxable
income from an activity pursued in another State, with thdtrésat the State of residence is not in
a position to grant him the advantages resulting from the takingagtount of his personal and
family circumstancesSchumackemaragraph 36).

The Court has held that a non-resident taxpayer — employelftf@mployed — who receives all or
almost all of his income in the State in which he pursues hisdmssactivity is objectively in the
same situation, as regards income tax, as a resident of dt@twBto pursues comparable activities
there. Those two categories of taxpayers are, in particalagmparable situations with regard to
the taking into account of their personal and family circumstar®gsh taking into account is not
possible in the State of residence of frontier workers suchratMrs Ettwein, since they do not
receive income there (see, to that effSchhumackerparagraphs 37 and 3&8sschey paragraphs 42
and 43; and Case-80/94Wielockx[1995] ECR 12493, paragraph 20).

In the light of that case-law, Article 21(2) of the éggnent cannot be relied on by a contracting
party in order to refuse spouses who pursue their business estivitihat State, receive all their
income there and are subject to unlimited liability to incdaxethere the tax advantage, linked to
their personal and family situation, consisting in the applicadiothe ‘splitting’ method, on the
sole ground that the spouses’ place of residence is located in the other contracting party.

Consequently, by refusing that tax advantage because of the place of regitentaxpayers, the
legislation at issue in the main proceedings is contrary tal&ri3(1) of Annex | to the Agreement
in conjunction with Articles 15(2) and 9(2) of the Agreement.

Moreover, the objective of the Agreement is inter aliaccordance with Article 1(a), to accord
nationals of the Member States of the European Union and the Sweidgsderation a right of
residence in the territory of the contracting parties.

That conclusion is also in keeping with the casesfatiie Court according to which the freedom
of movement for persons which, according to the second sentence ipraamble to the
Agreement, the contracting parties are resolved to bring abouedretthem on the basis of the
rules applying in the European Union would be impeded if a natiorsatohtracting party were to
be placed at a disadvantage in his country of origin solely for haaxegcised his right of
movement Bergstrom paragraphs 27 and 28).

In the light of the foregoing, the answer to the questifarred is that Article 1(a) of the
Agreement and Articles 9(2), 13(1) and 15(2) of Annex | to the Agee¢ must be interpreted as
precluding legislation of a Member State which refuses the ibefgbint taxation with the use of
the ‘splitting’ method, provided for by that legislation, to spouses areonationals of that State
and subject to income tax in that State on their entire texabbme, on the sole ground that their
residence is situated in the territory of the Swiss Confederation.

Costs
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53 Since these proceedings are, for the parties to tmepmaieedings, a step in the action pending
before the national court, the decision on costs is a matteth&brcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Third Chamber) hereby rules:

Article 1(a) of the Agreement between the European Commutyi and its Member States, of
the one part, and the Swiss Confederation, of the other, dime free movement of persons,
signed in Luxembourg on 21 June 1999, and Articles 9(2), 13(1) and 2p6f Annex | to that

Agreement must be interpreted as precluding legislationf a Member State which refuses the
benefit of joint taxation with the use of the ‘splitting’ method, provided for by that legislation,

to spouses who are nationals of that State and subject tocome tax in that State on their
entire taxable income, on the sole ground that their residee is situated in the territory of the

Swiss Confederation.

[Signatures]

* Language of the case: German.
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