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JUDGMENT OF THE COURT (Second Chamber)

21 March 2013%)

(Regional aid scheme — Investment in the processing and marketing of agricultural products —
Commission decision — Incompatibility with the internal market — Abolition of incomeaital
— Time at which aid is granted — Principle of the protection of legitimate expec)ations

In Case G129/12,

REQUEST for a preliminary ruling under Article 267 TFEU frone tFinanzgericht des Landes
Sachsen-Anhalt (Germany), made by decision of 27 February 2012/eckcdi the Court on 8
March 2012, in the proceedings

Magdeburger Muhlenwerke GmbH
v
Finanzamt Magdeburg,

THE COURT (Second Chamber),

composed of R. Silva de Lapuerta, President of the Chamber, &tisirJ.C. Bonichot,
A. Arabadjiev (Rapporteur) and J.L. da Cruz Vilacga, Judges,

Advocate General: M. Wathelet,

Registrar: A. Calot Escobar,

having regard to the written procedure,

after considering the observations submitted on behalf of:

- the German Government, by T. Henze and N. Graf Vitzthum, acting as Agents,

- the European Commission, by V. Kreuschitz and T. Maxian Rusche, acting as Agents,
having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following

Judgment

1 This reference for a preliminary ruling concernsititerpretation of Article 2 of Commission
Decision 1999/183/EC of 20 May 1998 concerning State aid for the pirgessd marketing of
German agricultural products which might be granted on the basigstihg regional aid schemes
(OJ 1999 L 60, p. 61).

2 The reference has been made in proceedings betwegtetdeager Muhlenwerke GmbH
(‘Magdeburger Muhlenwerke’) and the Finanzamt Magdeburg (‘the Finafzeamtcerning the
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Finanzamt's refusal to take account, when calculating investaidntof certain investments in
milling.

Legal context
European Union law

3 Commission Decision 94/173/EC of 22 March 1994 on tleetswl criteria to be adopted for
investments for improving the processing and marketing conditions faukgral and forestry
products and repealing Decision 90/342/EEC (OJ 1994 L 79, p. 29) providesint 2.1., first
indent, of the Annex thereto:

‘2.1. The following investments are excluded in the cereals and rice sectors (not inchadiay s
- investments relating to ... milling ...".

4 In 1995, the Commission of the European Communities adQatekklines for State aid in
connection with investments in the processing and marketing afuéigral products (OJ 1996
C 29 p. 4, ‘the Agricultural Guidelines’). By letter No SG (¥@)13086 of 20 October 1995, the
Commission communicated those guidelines to the Member States.

5 In paragraph 3(b) of those Agricultural Guidelines, the Cegiom stated, inter alia, that ‘no State
aid granted in connection with any of the investments ... excludeshdiionally by point 2 of
[the Annex to Decision 94/173] may be considered compatible witlcahemon market'. It is
apparent from paragraph 3(b) of the Agricultural Guidelines thatdbegr inter alia aid granted in
the context of a regional aid scheme.

6 The operative part of Decision 1999/183 provides inter alia:
‘Article 1

National regional aid schemes in Germany are incompatibleteticommon market ... , in so far
as they do not comply with the guidelines and appropriate measurestéaifitan connection with
investments in the processing and marketing of agricultural prodiats were communicated to
[the Federal Republic of Germany] by letter SG(95) D/13086 of 20 October 1995.

Avrticle 2

Within two months of the date of this Decision [the Federal RepoblGermany] shall amend, or
where necessary abolish, existing aids and existing aid schanoeder to ensure that they are
compatible with the common market. In particular, in accordamitle [paragraph] 3(b) of the

guidelines referred to in Article 1, [the Federal Republic of Germany] shall ethsire

(1) no State aid for investments in the processing anketivy of agricultural products shall be
granted in respect of any of the investments ... which are excludedditicnally by point 2
of [the Annex to Decision 94/173]

Article 3

[The Federal Republic of Germany] shall inform the Commissioheftieasures taken to comply
with this Decision within two months of notification thereof.
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German law

The Law on investment subsidies (Investitionszulageryede22 January 1996, the purpose of
which was to accelerate and intensify the investment act¥iprivate undertakings in the assisted
region, namely the Land of Berlin and the new Lander, providedh®rdisbursement of an
investment subsidy, in the form of a State subsidy, to taxabkomemwho carried out certain
investments in their undertaking.

Pursuant to the first sentence of Paragraph 2 of that law:

‘Investment eligible for this aid is the acquisition and produatibnew movable perishable assets
assigned to the fixed assets which, at least 3 years after their acquisition cxanaauf

(1) are part of the fixed assets of an undertaking or of an establishment in the etigible re
(2) remain within an establishment in the eligible region, and
(3) each year, are used no more than 10% for private purposes.’

The second sentence of Paragraph 2 specifies inmestwigch are ineligible for the investment
subsidy. According to point 4 thereof, which was inserted by @ bn tax relief of 1999
(Steuerentlastungsgesetz 1999), of 19 December 1998, which enteréatést@n 24 December
1998, the following, inter alia, are ineligible:

‘(4) assets which the person acquired ... after 2 Séged998 and which are named in ...
point 2 of the Annex to [Decision 94/173] ... ".

Point 4 of Paragraph 3 of that law provides:
‘... iInvestments shall be eligible when the beneficiary:

4.  began them after 30 June 1994 and concluded them before 1 January 1999 and the investme
concerned are in processing undertakings ...".

The fourth and fifth sentences of that provision state:

‘Investments shall be deemed to be concluded at the time that the assets aré acdoirestments
shall be deemed to have begun at the time that the assets are ordered ...".

In accordance with the first sentence of Paragraph 4 of that law:

‘The basis for calculating the investment subsidy shall be compafséte sum of the costs of
acquiring ... the aided investments concluded during the accounting year.’

The first subparagraph of Paragraph 6 of that law prothdeshe ‘application for an investment
subsidy must be submitted before 30 September of the calendaoN@amig the accounting year
in which the investments were concluded’.

Paragraph 9a of the Regulations implementing Income Tamko(Bmensteuer-
Durchfihrungsverordnung; ‘the EStDV’) defines the year of acquisition as ‘the year ofylelive

According to the Finanzgericht des Landes Sachsen-Anlglapparent from the casaw of the
Bundesfinanzhof (Federal Finance Court) that the date of deliverybeusigarded as the time at
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which the assets are ready for operation in the acquiring undertaking.

Background to the dispute and the question referred for a preliminary riing

16 Initially, the Law of 22 January 1996 on investment sulssidig not include any restriction in
respect of investments in the agricultural sector, since then&e Federal Government had
considered the Agricultural Guidelines to be a recommendation by which it was not bound.

17 It is apparent from the documents before the Court th&etheral Republic of Germany notified
the Law of 22 January 1996 on investment subsidies to the CommissRih May 1995, pursuant
to Article 88(3) EC. The Commission examined that law indbetext of files N494/A/95 and
N710/C/95 and authorised it by decision of 29 November 1995. That desssmified that the
application of that aid scheme had to comply with the applic@ademunity provisions, in
particular, those applicable to agriculture.

18 By the Agricultural Guidelines, the Commission requesstedMember States to confirm within
two months that they would comply no later than 1 January 1996 thwitbe guidelines by
amending their existing aids. In the absence of such confirmdtienCommission reserved the
right to initiate the formal investigation procedure under Ari88€2) EC. The Federal Republic of
Germany failed to comply with that request.

19 Thus, on 12 June 1996, the Commission decided to initiaferthal investigation procedure
against existing regional aid schemes in Germany in the pmogemsd marketing of agricultural
products sector. That decision was published on 5 February 1997 @fftbial Journal of the
European Communitig®©J 1997 C 36, p. 13).

20 That procedure was closed on 20 May 1998 with the adoptidhatdate, of Decision 1999/183
which was notified on 2 July 1998 to the Federal Republic of Germany.

21 By letter of 18 September 1998, published on 28 September 1998 imthessteuerblatFederal
Tax Journal; ‘the BStBI'), the German Federal Minister miaRce informed the higher authorities
of the Lander in financial matters that, from 3 September 1988r alia in respect of the
investments referred to in point 2 of the Annex to Decision 94/Md 3urther investment aid could
be granted, and stated that an amendment to the Law of 22 Januapnl@9éstment subsidies to
that effect was envisaged (‘the letter of 18 September 1998").

22 By the Law on tax relief of 1999, the German legistaamended the Law of 22 January 1996 on
investment subsidies, as observed in paragraph 9 of this judgment.

23 On 10 September 1999, Magdeburger Mihlenwerke, which runbrg maidertaking in the new
Lander, applied for an investment subsidy in respect of investments relati8g§8an an amount of
approximately DEM 5.9 million.

24 The Finanzamt took the view, however, that the portion ahtlestment which was eligible for
receipt of aid amounted to only DEM 1.9 million. The Finanzarhisexl to take account in the
basis for calculating the aid, pursuant to point 4 of the second sentence of Paragréyehl2wfdf
22 January 1996 on investment subsidies, of investment in respelstcoftive binding investment
decision had been made no later than 2 September 1998, but whuseydebk place only after
that date.

25  On 26 September 2001, Magdeburger Mihlenwerke brought an aciitst Hget decision before
the Finanzgericht des Landes Sachsen-Anhalt, claiming that thhéansaf point 4 of the second
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sentence of Paragraph 4 of the Law of 22 January 1996 on investmbsidies infringed the
constitutional principle of nometroactivity.

26  In particular, Magdeburger Mihlenwerke claimed that the retroactive effeano# of the second
sentence of Paragraph 2 of the Law of 22 January 1996 on investbsidies infringed its
legitimate expectations, since, first, from the time thatdéwasion to invest is made, the provision
on the basis of which the aid is granted provides the basis féeghienate expectation of the aid
applicant. It claims that its decision to invest was maderbe8 September 1998 and that the
German legislature did not place any reservation on that proysisuant to European Union law
or create a transitional scheme applicable to investments already made.

27 Second, that company claimed that it could have beer #wedrit was not possible to receive an
investment subsidy only on 28 September 1998 at the earliest,sthatsay on the date of
publication in the BStBI of the letter of 18 September 1998, aed ah appropriate period of time
for being notified thereof.

28 The Finanzamt submitted before the referring courtDbaision 94/173 was published in the
Official Journal of the European Communities 23 March 1994 and was accessible to anyone
from that date, with the result that, from then onwards, the legitimatesht aid applicants could
no longer be the subject of protection.

29 On 20 December 2007, the Finanzgericht des Landes Sachsénsfayeal the proceedings and
referred to the Bundesverfassungsgericht (Federal Constitutiona) @euguestion whether point
4 of the second sentence of Paragraph 2 of the Law of 22 January 1996 on investnukes sudsi
compatible with the constitutional principle of rogtroactivity. In that regard, it stated that, since
the relevant amendment to the Law of 22 January 1996 on investmeitiesilapplies also to
binding investment decisions that were taken by the investor befonewh&egislation entered into
force, that amendment has retroactive effect according to Germaftaeaaad academic writing.

30 According to the Finanzgericht des Landes Sachsen-Anbddadfh@uld be regarded as granted at
the time that the binding investment decision is made. The natmhacheme has an incentive
effect once it has led an investor to make the decision tetinMoreover, that interpretation is
supported by the wording of Decision 1999/183 which provides for a periadhich to comply
with that decision. In addition, Article 2 of Decision 1999/183 shaaldnterpreted in the light of
the principle of the protection of legitimate expectations.

31 In that regard, the Finanzgericht des Landes Sachsen-£diathe view that, in the interest of
the protection of legitimate expectations, the Commission had &agtpby Decision 1999/183, a
transitional scheme for binding investment decisions concluded befomethision was published.
Thus, since the Federal Republic of Germany had had the possbiétablishing a transitional
scheme and chose to amend the Law of 22 January 1996 on invesibsidies retroactively, the
relevant legislative amendment could not be justified on the ground of the public interest.

32 By order of 4 October 2011, the Bundesverfassungsgericht dismissddrémgcesas inadmissible,
taking the view inter alia that, before the case was refawet, the Finanzgericht des Landes
Sachsen-Anhalt ought to have asked the Court of Justice whether ortiotg 2(1) of Decision
1999/183 covered investment aid in respect of which the binding inva@stieeision had been
made no later than 2 September 1998, but in respect of whichliherylef the asset took place
only after that date.

33 In those circumstances, the Finanzgericht des Landésefagnhalt decided to stay the
proceedings and to refer the following question to the Court of Justice for a preliminagy ruli
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‘Did [Decision 1999/183] grant the German legislature discretioreiation to the formulation of
point 4 of the second sentence of Paragraph 2 of the [Law of 22ry&alf@@6 on investment
subsidies], whereby a scheme would be covered by that discifetigmamotes investments under
that scheme, in relation to which the binding investment decisasnmade before the expiration of
the period for the implementation of Decision [1999/183] or before thecpatibh of the intended
measures in the [BStBIl], but the delivery of the capital tassel the determination and
disbursement of the subsidy take place afterwards?’

The question referred for a preliminary ruling

34 By its question, the referring court asks, in essembether Article 2 of Decision 1999/183
precludes the grant of investment aid concerning milling in relation to whidsirtieng investment
decision was made before the expiration of the period affordén tbederal Republic of Germany
to comply with that decision or before the publication in theBBSt the measures taken to that
effect, when the delivery of the capital asset and the detation and disbursement of the subsidy
took place only after the expiration of that period or after that publication.

35 It is apparent from the order for reference thathe light of circumstances of the main
proceedings, the Finanzgericht des Landes Sachsen-Anhalt raisesstenquster alia, of when
aid must be considered to be granted and of the requirements irtbiple of the protection of
legitimate expectations.

36 It must be pointed out in that regard that Article 2{1pecision 1999/183 requires the Federal
Republic of Germany to ensure that, within two months of notifinabf that decision, namely,
from 3 September 1998, no aid for investments relating, inter alia, to milling be granted.

37 It should be recalled that, in accordance with tkedubparagraph of Article 108(2) TFEU, if the
Commission finds that aid granted by a State or through Stadaroes is not compatible with the
internal market, it is to decide that the State concernedabolish or alter such aid within a period
of time to be determined by the Commission. The period mentiamquhragraph 36 of this
judgment was therefore granted to the Federal Republic of Gerowgyto alter or, where
necessary, abolish, the aid at issue in the main proceedings.

38 Moreover, Decision 1999/183 makes no provision for any ti@maitscheme. Accordingly, it is
clear that the prohibition on granting, after 2 September 1998, aid for investments relatiliggo m
is unconditional.

39 It follows that Article 2(1) of Decision 1999/183 does notniteaid for investments relating to
milling to be granted after 2 September 1998.

40  As regards the question when the investment subsidy atndbeemain proceedings was granted,
it should be observed that aid must be considered to be granted at tHeatithe right to receive it
is conferred on the beneficiary under the applicable national rules.

41  Accordingly, it is for the referring court to determioe the basis of applicable national law, when
that aid must be considered to be granted. To that end, thatnoostttake account of all the
conditions laid down by national law for obtaining the aid in question.

42 Thus, if all those conditions were satisfied no iten 2 September 1998, the prohibition laid
down in Article 2(1) of Decision 1999/183 does not affect the disbuwsenf the corresponding
instalment of aid, since that decision does not require the recolvaig already granted. However,
if all the conditions were satisfied only after that datet thrahibition would apply without
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reservation.

That being so, it should be noted that it is for thernefecourt to ensure that the prohibition laid
down in Article 2(1) of Decision 1999/183 is not circumvented. As dbeount set out in
paragraphs 8 to 15 of this judgment suggests, one of the conditions required by German law in ordk
that the right to an investment subsidy be acquired is, in any event, the condititve ihaestment
must be concluded. Accordingly, the national court cannot find, subsequeatigion 1999/183,
that the right to that aid is acquired at the time that thdithg investment decision is made by the
aid applicant.

In the light, in particular, of the unconditional naturenefgrohibition laid down in Article 2(1) of
that decision and the fact that the period provided for was grdotéide Federal Republic of
Germany only to alter or, where necessary, abolish existing aids and existiogeartes in order to
ensure that they were compatible with the internal market, isteypretation by the national
authorities of the conditions for granting the aid in question imtam proceedings which would
bring forward in time the point at which that aid is consideiedbe granted would amount to
circumventing that prohibition.

Moreover, the incentive effect of a State aid meafall® within the examination of its
compatibility with the internal market (see, to that effgatigment of 15 September 2011 in Case
C-544/09 PGermanyv Commission paragraph 68). Accordingly, it must be added that the
circumstance that the Law of 22 January 1996 on investment submidi@shave had an incentive
effect for the investment at issue is not relevant for detemgiwhen aid must be considered to be
granted.

In so far as the referring court raises the questloether the principle of the protection of
legitimate expectations requires that, in a case such astthsgue in the main proceedings, a
binding investment decision made before 3 September 1998 may nonsstbe kigible for aid, it
should be recalled that it was on 12 June 1996 that the Commissimted the formal
investigation procedure against, inter alia, investment aidnglad milling granted pursuant to the
Law of 22 January 1996 on investment subsidies and that the deoisntnate that procedure was
published on 5 February 1997 in {@#icial Journal of the European Communities

Even if it is accepted that, prior to that publamatia diligent economic operator might have been
able to lay claim to a legitimate expectation that such aid would be granted,nbvi@nger entitled
to entertain such an expectation after that publication. Thiation of the formal investigation
procedure means that the Commission has serious doubts as to thdilshiynpe the aid in
guestion with European Union law. From that time onwards, a diligeonomic operator may not
therefore rely on the continuity of that aid.

Moreover, for the reasons set out in paragraphs 46 andtig pidgment, the publication in the
BStBI of the letter of 18 September 1998 is irrelevant for th@qaes of assessing whether the
applicant in the main proceedings has a legitimate expectation.

In the light of all the foregoing, the answer to the quesgferred is that Article 2 of Decision
1999/183 must be interpreted as precluding the grant of investmenbraidrging milling in
relation to which the binding investment decision was made béferexpiration of the period
afforded to the Federal Republic of Germany to comply withdkaision or before the publication
in the BStBI of the measures taken to that effect, wherddfigery of the capital asset and the
determination and disbursement of the subsidy took place only ladtexpiration of that period or
that publication, if the time at which an investment subsidpisicered to be granted is only after
the expiration of that period. It is for the referring court ttedaine when an investment subsidy,
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such as that at issue in the main proceedings, must be considered to be granted, dydairigpf
all the conditions laid down by national law for obtaining the aiduastion and ensuring that the
prohibition laid down in Article 2(1) of Decision 1999/183 is not circumvented.

Costs

50 Since these proceedings are, for the parties to tmepmaieedings, a step in the action pending
before the national court, the decision on costs is a matteth&brcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Second Chamber) hereby rules:

Article 2 of Commission Decision 1999/183/EC of 20 May 1998 concergistate aid for the
processing and marketing of German agricultural products whth might be granted on the
basis of existing regional aid schemes must be interpreteds precluding the grant of
investment aid concerning milling in relation to which he binding investment decision was
made before the expiration of the period afforded to the Festal Republic of Germany to
comply with that decision or before the publication in theBundessteuerblatt of the measures
taken to that effect, when the delivery of the capital ass and the determination and
disbursement of the subsidy took place only after the expition of that period or that
publication, if the time at which an investment subsidyis considered to be granted is only
after the expiration of that period. It is for the referring court to determine when an
investment subsidy, such as that at issue in the main greedings, must be considered to be
granted, by taking account of all the conditions laid down bynational law for obtaining the
aid in question and ensuring that the prohibition laid downin Article 2(1) of Decision
1999/183 is not circumvented.

[Signatures]

* Language of the case: German.
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