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JUDGMENT OF THE COURT (First Chamber)

9 October 2014*)

(Reference for a preliminary ruling — Free movement of capital — Article 63 TFEWdxation of
income from investment funds — Investment fund’s obligations to communicate and publish certai
information — Flat-rate taxation of income from investment funds which do not comply with

communication and publication obligations)

In Case E326/12,

REQUEST for a preliminary ruling under Article 267 TFEU fronhe tFinanzgericht Dusseldorf
(Germany), made by decision of 3 May 2012, received at the CouttOoduly 2012, in the
proceedings

Rita van Caster,

Patrick van Caster

Finanzamt Essen-Sid,
THE COURT (First Chamber),

composed of A. Tizzano, President of the Chamber, S. Rodin, A. Barthet, E. Levits
(Rapporteur) and M. Berger, Judges,

Advocate General: M. Wathelet,

Registrar: M. Aleksejev, Administrator,

having regard to the written procedure and further to the hearing on 9 October 2013,

after considering the observations submitted on behalf of:

- Mrs and Mr van Caster, by V. Heidelbach, Rechtsanwalt,

- the Finanzamt Essen-Sid, by U. Weise, acting as Agent,

- the German Government, by T. Henze and A. Wiedmann, acting as Agents,

- the United Kingdom Government, by C. Murrell, acting as Agent, and by R. Hill, Barrister,
- the European Commission, by W. Roels and W. Mélls, acting as Agents,

after hearing the Opinion of the Advocate General at the sitting on 21 November 2013,

gives the following

Judgment
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1 This request for a preliminary ruling concerns the interpretation of Articles 83 aiE65 TFEU.

N

The request has been made in proceedings between Mrs varafster son (‘the van Casters’),
residing in Germany, and the Finanzamt Essen-Sud (‘the Fin&ihzeomcerning the separate and
uniform determination of the basis of assessment of their incoone rfion-resident investment
funds for the tax years 2004 to 2008.

German legal context

3 Section 1 (Paragraphs 1 to 10) of the Law on Investifex (Investmentsteuergesetz; ‘the
InvStG’), in force from 2004, sets out common rules for holdings in domend foreign
investments.

4 Paragraph 2(1) of the InvStG provides that income fromibditgd holdings, income equivalent to
a distribution and interim profits are considered to be, with certain exceptiomsidrfrom investor
capital.

5 Paragraph 5 of that law, in the version of 15 Decei8 (BGBI. 2003 I, p. 2676), is worded as
follows:

‘(Basis of assessment)
(1) Paragraphs 2 and 4 shall apply only if

1. for each income distribution in relation to a holding, itheestment company informs
investors, in the German language, of

(a) the amount of the distribution (to at least four decimal places)
(b)  the amount of income distributed (to at least four decimal places)
(c) the sums contained in the distribution, that is to say:

(aa) the income of the previous years equivalent to a distribution,

(bb) capital gains on exempt sales within the meaning ofirstesentence of
Paragraph 2(3), point 1, first sentence,

(cc) income within the meaning of Paragraph 3, point 40 ofnit@me Tax Law
[(Einkommensteuergesetz)],

(dd) income within the meaning of Paragraph 8b(1) of the Comporaax Law,
[(Kbrperschaftsteuergesetz)],

(ee) capital gains on sales within the meaning of Paragrapm84paf the Income
Tax Law,

() capital gains on sales within the meaning of PagagB8b(2) of the Corporation
Tax Law,

(g9) income within the meaning of the second sentence ajrBpha2(3), point 1,
provided that it is not income from capital within the meaningavgraph 20 of
the Income Tax Law,
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(hh)  capital gains on exempt sales within the meaning of Paragraph 2(3), point 2,
(i)  income within the meaning of Paragraph 4(1),

an income within the meaning of Paragraph 4(2), for whitdre was no deduction
under subparagraph 4,

(kk) income within the meaning of Paragraph 4(2) which, byeidf a double
taxation convention, confers a right of set-off against the incomerpomation
tax of tax deemed to have been paid,

(d) of the portion of the distribution conferring a right of&étor repayment of the
income tax on the capital within the meaning of

(aa) Paragraph 7(1) and (2),
(bb)  Paragraph 7(3),
(e) the amount of income tax on the capital to be set-off or repaid within the meaning of
(aa) Paragraph 7(1) and (2),
(bb)  Paragraph 7(3),

() the amount of foreign tax in respect of income withe meaning of Paragraph 4(2)
included in the amounts distributed and

(aa) imputable pursuant to Paragraph 34c(1) of the Incomiealanr pursuant to a
double taxation convention,

(bb) deductible pursuant to Paragraph 34c(3) of the Income Va¥ Lizere was no
deduction under Paragraph 4(4),

(cc) deemed to have been paid pursuant to a double taxation convention.

(g)  the amount of the deduction for depreciation or diminution of substanceumuis the
first sentence of Paragraph 3(3),

(h) the amount of the reduction in corporation tax claimethbydistributing company
under Paragraph 37(3) of the Corporation Tax Law;

the investment company shall send to the investors, @dhman language, for the income
equivalent to a distribution, the information referred to in pbiirt respect of a holding in an
investment, not later than four months after the end of the accoumargin which it is
deemed to have been paid;

the investment company shall publish the information esféor in points 1 and 2, together
with the annual report within the meaning of Paragraph 45(1) and Paragraph 12Z@))atnd
the Law on Investments [(Investmentgesetz)] in the electronidetioul of official
announcements; the information must be accompanied by a certiSsat by a person
authorised to provide professional assistance pursuant to Paragm@ipthe Law on the
profession of tax advisor [(Steuerberatungsgesetz)], of an dfficexognised audit agency
or similar agency, confirming that the information was estaétisin accordance with the
rules of German tax law; paragraph 323 of the Commercial Gbidadlelsgesetzbuch)] shall
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apply, mutatis mutandislf the statement of account is not published in the electronlietioul
of official announcements in accordance with the Law on Investméseference under
which the statement of account is published in the German language must also be given;

4, the foreign investment company shall calculate and stgtether with the redemption price,
the total income deemed to have been paid after 31 Decembetal@&8holder of units in
foreign investments on which tax has not yet been paid;

5. the foreign investment company shall, at the request cetiieal federal tax office, provide
comprehensive proof to that office, within three months, of the Wgmicthe information set
out in points 1, 2 and 4. If the certificates are drawn up foreign language, a certified
translation into German may be required. If the foreign investncompany gives
information of an incorrect amount, it must take account of the differenthe amount on its
own initiative or where so requested by the federal financeeoiifi the notice for the current
year.

If the information referred to in point 1(c) or (f) is not dahble, the income shall be taxed in
accordance with the first sentence of Paragraph 2(1), and Paragraph 4 shall not apply. ...’

6 Paragraph 6 of the InvStG, entitled ‘Taxation in the esfefailure of notification’ provides, in the
version in force from 9 December 2004 (BGBI. 2004 I, p. 3310):

‘If the requirements of Paragraph 5(1) are not fulfilled, the ioreshall be taxed on the
distributions of income from units, the interim profit and 70% of thital gains arising from the
difference between the first fixed redemption price in arcddr year and the last fixed redemption
price in the same year; the tax shall relate to not hkess % of the last fixed redemption price in a
calendar year. If a redemption price is not fixed, the stock egehar market price shall be used.

7 According to the information from the German Governeatagraphs 5 and 6 of the InvStG
have subsequently been amended several times: However, those antendon@ot have any
impact on the dispute in the main proceedings.

The main proceedings and the question referred

8 The van Casters own units in non-resident capitaltmees funds held on deposit with a Belgian
bank.
9 From 2003, the income from those capital investmentsimvimsmly and individually determined

in respect of the van Casters and half of that income was imputed to each of them.

10 For the financial years 2003 to 2006, all the units helidoyan Casters were either in so-called
‘black’ funds, the taxation of which, until 2003, was governed by Paragraph 18(3) of the Law on the
Sale of Foreign Investment Units and on the Taxation of Income Far@ign Investment Units
(Gesetz Uber den Vertrieb auslandischer Investmentanteile und Ubesthadseng der Ertradge aus
auslandischen Investmentanteilen, AuslinvestmG BGBI. 1998 I, p. 28RQ)nits in so-called
non-transparent funds, the taxation of which, from 2004, was governed agrdfdr 6 of the
InvStG.

11 Over the financial years 2007 and 2008, the van Caspedec earnings from units in six
investment funds, three of which were ‘non-transparent’ funds.
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The van Casters declared the income from their umiisose investment funds by way of an
estimate or valuation, on the basis of justifications attach#tteiodeclaration or information taken
from a stock exchange newspaper. For 2003 to 2008, they accordinglyedeciaome of
EUR 8 435.43, EUR 10 500.94, EUR 12 318.18, EUR 13 263.04, EUR 12 672.46 and
EUR 14 272.88, respectively, coming to a total of EUR 71 462.93.

The Finanzamt Essen-Sid assessed the income from mepateant funds on a flat-rate basis in
accordance with the rule laid down in Paragraph 6 of the Inv&tGording to the Finanzamt’s
calculations the income earned by the van Casters for 2003 to 2@tted to EUR 38 503.53,

EUR 32 691.41, EUR 63 603.62, EUR 49 463.21, EUR 37 045.03 and EUR 25 139.27, respectively
coming to a total of EUR 246 446.07.

The van Casters contested the Finanzamt’s decisiore libé Finanzgericht Dusseldorf (Finance
Court, Dusseldorf). At the hearing before the referring courtptrdes to the main proceedings
agreed that the income in 2003 should be held to be 4% of the redlemptie established on
31 December 2003, that is to say, EUR 19 848.07.

With regard to the financial years 2004 to 2008, theGamters asked that the tax assessment
notices be amended and that the basis of assessment of the metating to those years be
determined on the basis of the amounts declared, since the agpttant that Article 6 of the
InvStG is contrary to the provisions of the FEU Treaty on the free movement of capital.

The Finanzgericht Dusseldorf considers that, although theat#atax mechanism under
Paragraph 6 of the InvStG applies equally to non-transparent reammon-resident investment
funds, that provision could lead to indirect discrimination agaiosttransparent resident funds,
since resident funds generally meet the requirements of Pardgdgpdf the InvStG, whereas that
would generally not be the case in respect of non-resident funds.

Accordingly, the Finanzgericht Dusseldorf decided to mtageedings and to refer the following
guestion to the Court for a preliminary ruling:

‘Does the flat-rate taxation of income from so-called non-traespa(domestic and) foreign
investment funds under Paragraph 6 of [the InvStG] infringe EU latic[& 63 TFEU] because it
amounts to a disguised restriction on the free movement of capital [Article 65(B)|TFE

The question referred for a preliminary ruling
Preliminary observations

It is apparent from the documents before the Court that, depending on how the investment compa
meets the requirements set out in Paragraph 5(1) of the InuSt&stors are subject to three
distinct taxation regimes.

Where an investment company provides all the informatferred to in Paragraph 5(1) of the
InvStG in the manner and within the time limits prescribed, the incoonelioldings in investment
funds is subject to the general rules of so-called transpaveatian, in accordance with the first
sentence of Paragraph 2(1) and Paragraph 4 of the InvStG.

Where the investment company has neither published nor detlarsformation prescribed in
Paragraph 5(1), point 1(c) and (f) of the InvStG, the holdings inuhe fhay, in accordance with
the second sentence of Paragraph 5(1) thereof, be subject to ¢hbedosemi-transparent tax
regime. That calculation method means that the earnings for whitdin information has not been
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provided are not included in the basis of assessment of the taxpayer’s income.

21  Where the conditions of Paragraph 5(1) of the InvStG are not met, the holdings in imviesidse
are taxed at a flat-rate under Paragraph 6 of the InvStG and the taspagpiired to pay tax on an
amount determined in accordance with the calculation methods laid down in that paragraph.

22 Paragraph 5(1) of the InvStG lays down, first, at poitts3Lthereof, obligations relating to the
communication to shareholders, in the German language, of the atfonnprescribed by that
article and publication in the electronic federal bulletin of offial@ouncements accompanied by a
certificate issued by a professional authorised by law to prasixi@dvisory services confirming
that the information was established in accordance with Getanalaw rules, which apply to all
resident and non-resident investment companies and, second, at poidt$ 4hareof, additional
obligations, which apply only to non-resident investment companies.

23  The referring court did not specify the obligations which the non-nésimestment funds at issue
in the main proceedings failed to observe, but it is apparenttiiemeasons for the request for a
preliminary ruling that the referring court questions, in paricuvhether those provisions of
German law, which are applicable without distinction to regided non-resident investment funds
alike, are compatible with the principle of free movement of capital.

24 In those circumstances, it must be considered thas [muestion, the referring court asks, in
essence, whether Article 63 TFEU must be interpreted as precluding nationatitegsich as that
at issue in the main proceedings which provides that the failueerton-resident investment fund
to comply with the obligations to communicate and publish cem&mmation prescribed by that
legislation, which are applicable without distinction to residermd non-resident investment funds
alike, resulting in the flat-rate taxation of the income thattaxpayer earns from that investment
fund.

The existence of a restriction

25 It follows from the Court’s settled case-law that tle@asares prohibited by Article 63(1) TFEU, as
restrictions on the movement of capital, include those that areasuto discourage non-residents
from making investments in a Member State or to discouragévibiaber State’s residents from
doing so in other States (see judgment W33B/11 to C347/11 Santander Asset Management
SGIIC and OtherseU:C:2012:286, paragraph 15 and the case-law cited, and judgmeR7is/ 2
Bouanich EU:C:2014:138, paragraph 43).

26 In this case, it should be noted that the national dtigislat issue in the main proceedings is
characterised by the fact that the consequences of non-compliamceebyment funds with the
obligations of communication and publication under Paragraph 5(1) of th&éGlreu® borne by
taxpayers who invest in those funds.

27 The flat-rate tax, applied in case of non-compliantle thvese obligations, involves calculating a
minimum basis of assessment corresponding to 6% of the redemptien gbrihe end of the
calendar year, regardless of whether the value of the investmeath&®increased or decreased
during the year in question.

28  Such a flat-rate calculation may result in an overstatement okplagéa’'s real income, especially,
as noted by the Advocate General in point 43 of his Opinion, where inates remain low over a
long period. The German Government also itself admits that themom basis of assessment
corresponding to 6% of the redemption price will, at times of low interest cdtes,be higher than
that based on the actual income yielded by the fund concerned.
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29 It is true that it cannot be ruled out that in yearswitneestment funds generate particularly high
income, the flat-rate tax could be more favourable than the ddraraparent tax regime, or that
the income thus calculated could be achieved on average wherementstare held over a long
period, as the Finanzamt and the German Government respectively contend.

30 However, it must be noted, first, that the application ofidheate tax does not vary depending on
how long the unit is held.

31 Second, it is clear from the Court’s settled caaethat unfavourable tax treatment contrary to a
fundamental freedom cannot be justified by the existence of othadtantages, even supposing
that such advantages exist (see judgment Hi82/06 Lakebrink and Peters-Lakebrink
EU:C:2007:452, paragraph 24 and the case-law cited).

32 It must, therefore, be held that a flat-rate taxkhsas that resulting from the application of
Paragraph 6 of the InvStG is likely to be disadvantageous to the taxpayer.

33 In such circumstances, it is apparent from the #&isl at issue in the main proceedings that a
taxpayer, who invested in a fund which does not meet the obligations Radgraph 5(1) of the
InvStG, cannot provide evidence or information to demonstrate his actual income.

34 Such a flat-rate tax is, therefore, likely toedsuch a taxpayer from investing in funds which do
not satisfy the obligations under that provision of national law.

35 Asthe German Government stated at the hearing, choosiognpdy or not with these obligations
is a matter for investment funds and depends, in particular, andi®re to obtain clients in
Germany.

36 Accordingly, by their nature, those obligations are unlilelyet complied with by an investment
fund which is not active in the German market and does not activgbt that market. As noted by
the Advocate General in point 42 of his Opinion, such a fund hasihttentive to comply with
such requirements.

37  Since such funds are generally non-resident funds, it should behaatdktnational legislation at
issue in the main proceedings is likely to deter a Germarstmvéom acquiring holdings in a
non-resident investment fund, since such an investment is likedxgose such an investor to a
disadvantageous flat-rate tax without offering him the opportunity tmlyze evidence or
information which could demonstrate the actual size of that investor’s income.

38 Such legislation constitutes, therefore, a restniotin the free movement of capital which is
prohibited, in principle, by Article 63 TFEU.

Justification for the restriction on the free movement of capital

39 However, according to the Court’s well-establisheck-tzas, national measures capable of
hindering the exercise of the fundamental freedoms guaranteed byetitg dr of making it less
attractive may be allowed only if they pursue a legitimate ablbg in the public interest, are
appropriate to ensuring the attainment of that objective, and do rosygpnd what is necessary to
attain the objective pursued (see, inter alia, judgment -29&12 Commissionv Belgium
EU:C:2014:24, paragraph 32 and the case-law cited).

40 According to the Finanzamt and the German Governmenledlstation at issue in the main
proceedings is justified, first, by the need to safeguard trended allocation of the power to
impose taxes between Member States.
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41 In that regard, it should be recalled that the pretsanvaf the balanced allocation between
Member States of the power to tax is a legitimate objectizegnised by the Court (see judgment
in C-371/10,National Grid Indus EU:C:2011:785, paragraph 45 and the case-law cited), since it
may be accepted as a justification for a restriction, miquéar, where the system in question is
designed to prevent conduct capable of jeopardising the right of a Metdterto exercise its
fiscal jurisdiction in relation to activities carried antits territory (see, in particular, judgments in
Santander Asset Management SGIIC and OthEL$.C:2012:286, paragraph 47, and380/11
Argenta SpaarbankU:C:2013:447, paragraph 53 and the case-law cited).

42 The national legislation at issue in the main proceedénggended, as the Finanzamt and the
German Government argue, to ensure uniform treatment, in tefnt@xation, first, between
German taxpayers who have made direct investments in shares or @sahdsose who have
acquired holdings in investment funds and also, second, between tharGxpayers who have
invested in resident funds and those who have invested in non-resideést while respecting the
principle of equal taxation.

43  The purpose of that national legislation is not to prevent corahetble of jeopardising the power
of the Federal Republic of Germany to tax the activities wittsi territory or to tax the income of
its residents acquired in another Member State.

44 Therefore, as regards the conditions for the applicatithre ofational legislation, the question of
the allocation of the power to impose taxes between Member States does not arise.

45 Second, the Finanzamt, the German Government and the Wimgglom Government consider
that the national legislation at issue is justified by the neeehsure effective fiscal supervision.
The German Government states that that legislation is usifigd by the need to ensure effective
tax collection.

46 As the Court has already held, overriding reasons in the poigirest capable of justifying a
restriction on the exercise of freedom of movement guarantedebyreéaty include both the need
to guarantee the effectiveness of fiscal supervision (sabataeeffect, judgments inC01/05A,
EU:C:2007:804, paragraph 55;-155/08 and €157/08 X-van Schoot and Passenheim
EU:C:2009:368, paragraph 55-262/09 Meilicke EU:C:2011:438, paragraph 41, and3C8/10
SIAT, EU:C:2012:415, paragraph 36) and the need to ensure effectiveionlieictax (see, to that
effect, judgments in €269/09 Commissionv Spain EU:C:2012:439, paragraph 64:-498/10 X,
EU:C:2012:635, paragraph 39, and5@/13 and €80/13 Strojirny Prosgjov et ACO Industries
Tabor, EU:C:2014:2011, paragraph 46).

a7 It is inherent in the principle of the fiscal autonomyMeaimber States that they determine the
evidence that must be provided and the formal and material conditfocls must be respected to
enable the tax authorities to establish correctly the taxl @mmethe income earned from investment
funds (see, by analogy, judgmeniMeilicke and OthersEU:C:2011:438, paragraph 37).

48 As regards the case in the main proceedings, the ndégisddtion at issue is predicated on the
principle that only the investment funds themselves are capable ofdipguhe information
necessary for determining the basis of assessment of taxpayeraoguired holdings in these
funds, since that information can only take the form of a publicatiothe electronic federal
bulletin of official announcements accompanied by a certificsigeid by a professional authorised
by law to provide tax advisory services confirming that the inftomawas established in
accordance with German tax law rules.

49 The legislation of a Member State which indiscringlyaprevents taxpayers who have acquired
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holdings in non-resident investment funds from adducing evidence whicfiesatsiteria, in
particular those of presentation, other than those laid down farnahtinvestments by the first
Member State, goes beyond what is necessary to ensure effisatedesupervision (see, to that
effect, judgment iMeilicke and OthersEU:C:2011:438, paragraph 43).

50 It is not a priori inconceivable that those taxpayers mableeto provide relevant documentary
evidence enabling the tax authorities of the Member State ofidax@t ascertain, clearly and
precisely, the information required to establish corretigytaxation of the income from investment
funds (see, by analogy, judgmeniMeilicke and OthersEU:C:2011:438, paragraph 44).

51  While German taxpayers themselves may not have ak afformation required by the InvStG it
is conceivable that they can obtain that information from the ridemt investment fund
concerned and send it to the German tax authorities.

52 The content, the form and the degree of detail whichnfbemation submitted by the German
taxpayer who acquired holdings in a non-resident investment funds mas§t satorder to take
advantage of the transparent tax must be determined by the tax authorities in ordeetthenato
apply the tax properly (see, by analogy, judgmentMaeilicke and Others EU:C:2011:438,
paragraph 45).

53 It is true, as the Finanzamt and the German Governcosénd, that the publication of
information on tax bases and their verification by a professiaathlorised by law to provide tax
advisory services confirming that the information was establish@dcordance with German tax
law rules guarantees the uniform taxation of taxpayers who have extdwitdings in the same
investment fund.

54 However, as pointed out by the European Commission, suchmityfeould be achieved by an
internal exchange of information among the German tax authorities.

55  Moreover, the tax authorities concerned have the power, pursuant to Cowativ®ir7/799/EEC
of 19 December 1977 concerning mutual assistance by the competenttiagtiobrthe Member
States in the field of direct taxation and taxation of inswegmemiums (OJ 1977 L 336, p. 15), as
amended by Council Directive 2004/106/EC of 16 November 2004 (OJ 2004 L 389, m force
at the material time, and Council Directive 2011/16/EU of 15 ureelgr 2011 on administrative
cooperation in the field of taxation and repealing Directive 77(C2B2011 L 64, p. 1) to request
information from the authorities of another Member State for thegses of obtaining all the
information that may be necessary to effect a correcssismmt of a taxpayer’s tax liability (see, to
that effect, judgments iHaribo Lakritzen Hans Riegel and Osterreichische SalifsiC:2011:61,
paragraph 101, andeilicke and OthersEU:C:2011:438, paragraph 51).

56 As regards the administrative burden on the tax autBooitithe Member States of taxation that
would result from taxpayers being allowed the opportunity to provide irff@mation to
demonstrate their income, it should be noted that administratieelv@distages are not alone
sufficient to justify a barrier to the free movement of apisee, to that effect, judgments in
C-334/02Commissionv France EU:C:2004:129, paragraph 29:386/04 Centro di Musicologia
Walter Stauffer EU:C:2006:568, paragraph 48, and-4€8/07 Papillon, EU:C:2008:659,
paragraph 54).

57  Consequently, national legislation, such as that at issue inithenomeeedings, cannot be justified
by the need to ensure effective fiscal supervision and effectiveligction, since it does not allow
the taxpayer to provide evidence or information allowing him to prove his actual income.
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58 It follows from all of the foregoing considerations thatahswer to the question referred is that
Article 63 TFEU must be interpreted as precluding national l&gis, such as that at issue in the
main proceedings, which provides that the failure by a non-resident iraréstmd to comply with
the obligations to communicate and publish certain information esjbiy that legislation, which
are applicable without distinction to resident and non-resident meastfunds alike, resulting in
the flat-rate taxation of the income which the taxpayer eaoms fhat investment fund, since that
legislation does not allow the taxpayer to provide evidence or infam#tiat could prove the
actual size of that income.

Costs

59 Since these proceedings are, for the parties to tmepmaieedings, a step in the action pending
before the national court, the decision on costs is a matteth&rcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (First Chamber) hereby rules:

Article 63 TFEU must be interpreted as precluding natbnal legislation such as that at issue in
the main proceedings which provides that the failure by aon-resident investment fund to
comply with the obligations to communicate and publish cedin information required by that
legislation, which are applicable without distinction to resident and non-resident investment
funds alike, resulting in the flat-rate taxation of the inomme which the taxpayer earns from
that investment fund, since that legislation does not allowhe taxpayer to provide evidence or
information that could prove the actual size of that income.

[Signatures]

* Language of the case: German.
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