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JUDGMENT OF THE COURT (Third Chamber)

22 October 2014

(Reference for a preliminary ruling — Freedom to provide services — Restrictiong — Ta
legislation — Income from winnings from games of chance — Difference in taxation petwee
winnings obtained abroad and those from national casinos)

In Joined Cases-B44/13 and €367/13,

REQUESTS for preliminary rulings under Article 267 TFEU from temmissione tributaria
provinciale di Roma (Italy), made by decision of 28 May 2013, redesdhe Court on 24 June
and 1 July 2013, in the proceedings

Cristiano Blanco (C-344/13),

Pier Paolo Fabretti (C-367/13)

v

Agenzia delle Entrate — Direzione Provinciale | di Roma — Ufficio Controlli,
THE COURT (Third Chamber),

composed of M. llegj President of the Chamber, A. O Caoimh, C. Toader (Rapporteur),
E. Jarasinas and C.G. Fernlund, Judges,

Advocate General: P. Cruz Villalon,

Registrar: A. Calot Escobar,

having regard to the written procedure,

after considering the observations submitted on behalf of:

- Mr Blanco and Mr Fabretti, by M. Rosa and S. Cristaldi, avvocati,

- the Italian Government, by G. Palmieri, actind\gsnt, and by G. De Bellis, avvocato dello
Stato,

- the Belgian Government, by L. Van den Broeck and-Qy Blalleux, acting as Agents, and
by P. Vlaemminck and R. Verbeke, advocaten,

- the European Commission, by D. Recchia and W. Roels, acting as Agents,
having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following

Judgment

1von 8 04.05.17, 09:1



CURIA - Dokumente http://curia.europa.eu/juris/document/document tgsi?doclang=EN.

2 von 8

1

These requests for a preliminary ruling concernniegprretation of Articles 46 and 49 EC, now
Articles 52 and 56 TFEU.

The requests were made in the context of two dispetegeen Messrs Blanco and Fabretti,
respectively, on the one hand, and the Agenzia delle Entrate ezi@ie Provinciale | di Roma —
Ufficio Controlli (‘the Agenzia’), on the other, concerning their notices of assedésme

Legal context
EU law

Article 2(1)(3)(f) of Directive 2005/60/EC of the Europdarliament and of the Council of
26 October 2005 on the prevention of the use of the financial systethefgaurpose of money
laundering and terrorist financing (OJ 2005 L 309, p. 15) provides thatiteative applies to
casinos.

ltalian law

Article 67(1)(d) of Decree No 917 of the PresiderthefRepublic approving the Consolidated
Law on Income (decreto del Presidente della Republica n. 917 —oyampone del testo unico
delle transom sui redditi) of 22 December 1986 (ordinary suppleme@URBI No 302 of
31 December 1986), in the version in force at the material itinthe main proceedings (‘the DPR
917/86’), treats ‘winnings from lotteries, prize competitions, ganaing betting organised for the
public, and also prizes from contests or lotteries’ in theesaray as other income, which is
included as such in the basis of assessment for income tax.

Article 69(1) of that decree specifies that prizes and winnings teterire Article 67(1)(d) thereof
‘shall constitute income as to the full amount charged during the tax period, without any deduction’.

The first paragraph of Article 30 of Decree No 60the President of the Republic establishing
common rules on the determination of income tax (ordinary suppletoaeGURI No 268 of
16 October 1973), provides:

‘... winnings from lotteries, contests, prize draws and bettind pat by the State, by public or
private legal persons and by persons listed in Article 23(1) of this dd@akée subject to taxation

at source, with the possibility of recovery, excluding cases in which otheriprevaready require

taxation at source. Taxation at source shall not apply if thevabae of the prizes ... does not
exceed ITL 50 000 [EUR 25.82]; if it exceeds this limit, the amount ise§nBubject to taxation at
source.’

That provision does not apply to winnings paid out by Italgsinos since, under the seventh
paragraph of Article 30 of that decree, the taxation of winningd pat by those casinos is
included in the tax on performances, now the tax on entertainmmi&atguced by Legislative
Decree No 60 of 26 February 1999 (GURI No 59 of 12 March 1999, p. 5).

In addition, pursuant to Article 3 of Decree No 64thefPresident of the Republic on the tax on
performances (decreto del Presidente della Republica n. 640 — témpogli spettacoli) of
26 October 1972 (Ordinary Supplement GURI No 292 of 11 November 1972masded by
Legislative Decree No 60 of 26 February 1999, the casinos reqaipay tthe tax on entertainment
are excluded from the obligation to recover the tax from spestdtmm participants and from
gamblers. The basis of assessment of that tax comprises the amount fifesnpraid by the public,
the actual daily positive difference between the sums colldéaied gaming and the sums paid out
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to gamblers by way of winnings, and any other proceeds linked to the operation of gaming.

The disputes in the main proceedings and the question referred
Case G344/13

On 1 December 2011, the Agenzia served Mr Blanitothriee notices of assessment in which he
is accused of failing to file income tax returns for al periods in the years between 2007 and
2009, and of failing to declare the sum of EUR 410 227 in 2007, thes&tdR 25 969 in 2008,
and the sum of EUR 46 028 in 2009, those sums corresponding to winningedltam casinos
located in other Member States and in third countries. The Agenzidamaithat those sums ought
to have been included in Mr Blanco’s taxable income because dhstitate ‘other income’ within
the meaning of Article 67(1)(d) of the DPR 917/86. Accordingly, MmBtawas subjected to a tax
adjustment of EUR 488 703.16 for the 2007 tax year, of EUR 23 919.86 f20@8etax year and
of EUR 41 291.89 for the 2009 tax year, by way of personal income tax, tax increases and penaltie:

Mr Blanco has brought several actions against those dagsasents. Those actions were joined
because of their connected subject-matter and because Mr Bilascthe applicant in the main
proceedings. Mr Blanco believes, firstly, that the information on hwvtiie Agenzia relies should be
treated with caution in so far as it is from a websitéctv uses only the gross winnings and ignores
a number of factors which affect those winnings, such as theigeraaft ‘stacking’, losses and
expenses. Secondly, he claims that the tax assessments infringeyticular, the principle
prohibiting double taxation laid down in international agreements nefdrence to Article 2 of the
Model Tax Convention on Income and on Capital developed by the Organifat Economic
Cooperation and Development (OECD), the principle of the freedopraide services under
Article 56 TFEU, the principle of non-discrimination establistgdArticle 21 of the Charter of
Fundamental Rights of the European Union, and Articles 18 and 49 .TMEWBlanco alleges
discriminatory treatment on the ground that the winnings made Iy dt@ exempt from the
requirement to be declared and do not fall under income tax asathesubject, at source, to the
substitute tax on entertainment and on the ground that the winningsirmatther Member States,
having already been taxed at source in those Member States, should not be taxed in Italy.

In that regard, Mr Blanco refers to the caseghvhe categorises as being similar, which gave rise
to the judgment iindman(C-42/02, EU:C:2003:613), in which the Court ruled that Article 49 EC
precludes legislation of a Member State under which winnings froneg@®f chance organised in
other Member States are considered income taxable under incoméilaxwinnings from games
of chance organised in the Member State in question are not daxaél believes that the
Commissione tributaria provinciale di Roma (‘the referring cowstiduld disapply the national
legislation because of its discriminatory nature linked, in @aer, to its incompatibility with
Article 56 TFEU.

The Agenzia disputes the merits of the action beforeefileering court and asks that it be
dismissed. It claims to have acted in accordance withrdulegislation and refers generally to the
more detailed discussion contained in the notice of assessmeshich it indicated that for the tax
periods in question the applicant in the main proceedings had failed to file a tax return.

The referring court dismisses the plea of double taxatah considers that it is necessary to
distinguish between the tax which the casino has to pay and the tax which the winner path® pa
tax contributions made by the casino and by the winner are paltedrasis of different taxation
measures.
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Although the referring court concedes that there is arelite in tax treatment according to
whether the winnings from games have been obtained in Italy arother Member State, that
difference in treatment constitutes prohibited discrimination anljrere are no reasons which
justify such a difference.

The referring court states that, according to the-leas of the Court, such a difference in
treatment could be considered to be justified if it was calvbyean express derogating provision,
such as Article 52 TFEU to which Article 62 TFEU refemad was intended to guarantee public
order, public security or public health, while remaining consisteith whe principle of
proportionality and appropriate for ensuring effective attainment of thetolgien a consistent and
systematic manner.

According to the referring court, the Italian ledistais not so much seeking to protect national
casinos as to discourage the practices of money laundering arlduselering’ of capital abroad
and to limit the flow of capital abroad or the arrival inlyitaf capital whose origin cannot be
controlled.

The referring court considers it necessary for the Gowarry out a precise assessment of the
reasons that led the national legislature to adopt such legmslaind that the Italian Government
could be able to explain why it decided to tax winnings resuftiolgp games of chance obtained
abroad.

In those circumstances, the Commissione tributaria prakindi Roma decided to stay the
proceedings and to refer the following question to the Court of Justice for a preliminagy ruli

‘Is it incompatible with Article [56 TFEU] for persons resmen Italy to be required to declare for
tax purposes, and be liable for tax on, winnings obtained from casindember States of the
European Union, as provided for by Article 67(1)(d) of [the DPR 917/86hust this be regarded
as justified on grounds of public policy, public security or public hegltrsuant to Article [52

TFEU]?’

Case G367/13

On 6 December 2011, the Agenzia served Mr Fabrdttiavhotice of assessment for 2009 in
which it claimed payment of the sum of EUR 45 327.48 on grounds that he had faiémiai®@ the
sum of EUR 52 000 which he had won playing poker in a casino situated in another Member State.

Mr Fabretti disputes that assessment on identical grooirtdsse set out by Mr Blanco, and he
brought an action against that tax assessment. The Agenzia pusdf@arguments analogous to
those that it made against Mr Blanco.

The Commissione tributaria provinciale di Roma (Provifi@al Court of Rome) justified — in

analogous terms to its first decision giving rise to Cas#1@'13 — the need for a reference for a
preliminary ruling. It decided to stay proceedings and to submitestion for a preliminary ruling
identical to the one made in that reference.

By order of the President of the Court of 11 July 2013,sC&844/13 and €367/13 were joined
for the purposes of the written and oral procedure and the judgment.

The question referred for a preliminary ruling

By its question, the referring court asks, in essemgether Articles 52 and 56 TFEU must be
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interpreted as precluding legislation of a Member State accot@iwbich winnings from games of
chance obtained in its national casinos are not subject to in@mahereas those obtained in
other Member States are, and whether reasons of public policyc pablirity or public health can
justify such a difference in treatment.

24  As a preliminary point, it should be noted that, although direct taxatismithin the competence
of the Member States, they must none the less exercise thpetwmme consistently with EU law
(see, to that effecLindman EU:C:2003:613, paragraph 18 and case-law cited).

25 In the first place, the referring court asks whethernational legislation at issue in the main
proceedings constitutes a restriction on the freedom to provide services.

26  Inthat regard, it must be borne in mind that the freedom to provide services undebATiEEU
requires not only the elimination of all discrimination on grounds of nattgragainst providers of
services established in other Member States, but also th&@aabof any restriction — even if it
applies without distinction to national providers of services anthése from other Member
States — which is liable to prohibit, impede or render lesactitve the activities of a provider of
services established in another Member State where he lawfollides similar services (see, inter
alia, judgment irDirextra Alta FormazioneC-523/12, EU:C:2013:831, paragraph 21 and case-law
cited).

27  Asthe Court has already held, the provisions of the FEU Treaty fsagddem to provide services
apply to an activity which enables people to participate inbdjam in return for remuneration
(judgment inZenattj C-67/98, EU:C:1999:514, paragraph 24 and case-law cited). Moreover, the
freedom to provide services is for the benefit of both providers amuarts of services (judgment
in Liga Portuguesa de Futebol Profissional and Bwin Internatipr@42/07, EU:C:2009:519,
paragraph 51 and case-law cited).

28 In the main proceedings, it follows from the findings ofréefierring court and the observations of
the Italian Government that the national legislation makes winnimgge in casinos situated in
Italy subject to a taxation at source which consists in tagnoge casinos. More specifically,
winnings obtained in national casinos are subject to a deductionlatatt according to the
difference between the sums collected for the games and thdsm gdayers for their winnings.
The Italian Government states that the winnings made in casica®d in Italy are exempt from
income tax in order to avoid double taxation of the same sums ampste the casino and
downstream on the gambler.

29 By contrast, winnings from games of chance obtained iimosasstablished abroad are treated as
income. That income must be included in the income tax returrihanefore must be subject to
income tax.

30  Thus, that national legislation, by restricting the beoéf tax exemption only to winnings from
games obtained in the Member State at issue, makes the pradissenvices constituted by the
organisation of gambling for remuneration subject to differentai@@ngements depending on
whether that service is carried out in that Member State other Member States (see, to that
effect, judgment irLaboratoires Fournier C-39/04, EU:C:2005:161, paragraph 15 and case-law
cited).

31 Moreover, as noted by the applicants in the main proceeatidgsy the European Commission, a
difference in tax treatment, under which only the winnings from games obtained in diethber
State are considered to be taxable income, reduces theiattrass of going to another Member
State with the objective of playing games of chance. In faet,récipients of the services in
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guestion, who reside in the Member State where such a difeenentreatment prevails, are
dissuaded from participating in such games, the organisers oh \ahéc established in another
Member State, in view of the importance for them of being a@btibtain tax exemptions (see, by
analogy, judgments iVestergaard C-55/98, EU:C:1999:533, paragraph 21, &@dmmissionv
Denmark C-150/04, EU:C:2007:69, paragraph 40 and case-law cited).

32 The fact that gaming providers established in that MeiStade are taxed as organisers of
gambling does not rid the legislation at issue of its manifektigriminatory character, since that
tax is not, as the referring court observes, analogous to the ine@nsbarged on winnings from
taxpayers’ participation in games of chance organised in otherbBteBtates (see, to that effect,
judgment inLindman EU:C:2003:613, paragraph 22).

33 Therefore, national legislation such as that at igsube main proceedings gives rise to a
discriminatory restriction on the freedom to provide serviceguasanteed by Article 56 TFEU in
relation to not only service providers but also the recipients of those services.

34 Inthe second place, it must be ascertained whether that discriminatoryarestragt be justified.

35  The referring court and the Italian Government observehthanational legislation at issue in the
main proceedings has the objective of preventing money laundering #Aduséering’ of capital
abroad and of limiting the flow of capital abroad or the arrindtaly of capital whose origin is
particularly uncertain.

36 As the Italian Government has observed, the Court hadadlyestated that the legislation on
games of chance is one of the areas in which there are sagtifitoral, religious and cultural
differences between the Member States. In the absence dadriaation in the field at EU level, it
is for each Member State to determine in those areascordance with its own scale of values,
what is required in order to ensure that the interests iniqneste protected (see, inter alia,
judgments in Stanleybet International and Other€-186/11 and €209/11, EU:C:2013:33,
paragraph 24, andigibet and AlbersC-156/13, EU:C:2014:1756, paragraph 24).

37 However, although the Court has already recognised aamirtaber of overriding reasons in the
public interest which may justify a restriction on the freedtwmprovide services, including
consumer protection, action against fraud and prevention of sociabpr®hbinked to gambling,
those objectives cannot be relied upon to justify discriminatostriceons (judgment in

Commissiorv Spain C-153/08, EU:C:2009:618, paragraph 36 and case-law cited).

38 Thus, a discriminatory restriction is compatible vizthh law only if it falls under an express
derogation, such as Article 52 TFEU to which Article 62 TFEU refand which aims to guarantee
public policy, public security and public health (see, to thatcgffinter alia, judgments in
Commissiorv Germany C-546/07, EU:C:2010:25, paragraph 48 and case-law cited)igkthger
and Omey C-347/09, EU:C:2011:582, paragraph 79).

39 Consequently, national legislation, such as that at iisghe main proceedings, can be justified
only insofar as it pursues objectives corresponding to the grounds of paltig, public security
or public health within the meaning of Article 52 TFEU. In addition, the o#istnis imposed by the
Member States must satisfy the conditions of proportionality. Thasipnal legislation is
appropriate for guaranteeing attainment of the objective pursued oithgahuinely reflects a
concern to attain it in a consistent and systematic marsesy, (o that effect, judgments in
Engelmann C-64/08, EU:C:2010:506, paragraph 35, aRfleger and Others C-390/12,
EU:C:2014:281, paragraph 43 and case-law cited).
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40  The identification of the objectives in fact pursuechieynational legislation is, in the context of a
case referred to the Court under Article 267 TFEU, a maidtain the jurisdiction of the referring
court. It is also for the referring court, while taking accooithe information provided by the
Court, to determine whether the restrictions imposed by the MeS8thg concerned satisfy the
conditions laid down in the Court's case-law as regards their pgropality (see, to that effect,
judgment inPfleger and OthersEU:C:2014:281, paragraphs 47 and 48 and case-law cited).

41  As regards, first of all, the objectives invoked by thilah Government relating to the prevention
of money laundering and the need to limit the flow of capital aboodlde arrival in Italy of capital
whose origin is uncertain, it suffices for the Court, without neetlindetermine whether those
objectives could fall within the definition of public policy, to poioait, first of all, that, as is
apparent from the Court’s case-law, it is not justifiable F&r authorities of a Member State to
assume, in a general way and without distinction, that bodies rditiés established in another
Member State are engaging in criminal activity (see, to éffect, judgment inCommissionv
Spain EU:C:2009:618, paragraph 39 and case-law cited).

42 Next, it should be noted that, as observed by the Euromsami€sion, the Italian Government
does not adduce evidence that, even if the proceeds of organisedncliatg are high, they have
been made totally or predominantly outside Italy.

43 Furthermore, to exclude in a general way the benefd tdx exemption appears to be
disproportionate, as it goes beyond what is necessary to combat laondgring, other methods
being available to the Member States in this respect, ssiddiractive 2005/60 which aims to
combat money laundering and which applies to casinos under Article 2(1)(3)(f) thereof.

44  Finally, it cannot be excluded that action against compulsive gambling falls Wéhgrotection of
public health (see, to that effect, judgmenCiommissionv Spain EU:C:2009:618, paragraph 40
and case-law cited) and is capable, as such, of justifyingcandisatory restriction on the freedom
to provide services.

45 In fact, as the Belgian Government observes, the Cauconaistently noted the particular nature
of the gambling sector, where, unlike the establishment of freestartdd competition in a
traditional market, the presence of that kind of competition ihuweey specific market, that is to
say, between several operators authorised to run the same garoleance, is liable to have a
detrimental effect owing to the fact that they would be ledcompete with each other in
inventiveness in making what they offer more attractive tham toenpetitors and, in that way,
increasing consumers’ expenditure on gaming and the risks of thestiaddisee, inter alia,
judgments inPfleger and OthersEU:C:2014:281, paragraph 46 and case-law cited, abibibet
and Albers EU:C:2014:1756, paragraph 31 and case-law cited).

46 However, in circumstances such as those at isstie imain proceedings, the taxation by a
Member State of winnings from casinos in other Member Statesttenaxemption of such
winnings from casinos situated on its territory are not a suitable@r&tent means of ensuring the
attainment of the objective of combatting compulsive gambling, as auaxemption is in fact
likely to encourage consumers to participate in games of chamch allow them to benefit from
such an exemption (see, to that effect, judgme@oimmissiorv Spain,EU:C:2009:618, point 41).

47 It follows that the discrimination at issue in themmpaoceedings is not justified under Article 52
TFEU.

48 Therefore, it follows from all the foregoing that thewasto the question submitted for a
preliminary ruling is that Articles 52 and 56 TFEU must be interpreted as precludisigtiegi of a

7von 8 04.05.17, 09:1



CURIA - Dokumente http://curia.europa.eul/juris/document/document tgsi?doclang=EN.

Member State which subjects winnings from games of chance obtainadinos in other Member
States to income tax and exempts similar income from tkat this obtained from casinos in its
national territory.

Costs

49 Since these proceedings are, for the parties to timepmuieedings, a step in the action pending
before the national court, the decision on costs is a matteth&brcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Third Chamber) hereby rules:

Articles 52 and 56 TFEU must be interpreted as precludig legislation of a Member State
which subjects winnings from games of chance obtained in é¢ass in other Member States to
income tax and exempts similar income from that tax if it isobtained from casinos in its
national territory.

[Signatures]

** | anguage of the cases: Italian.
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