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JUDGMENT OF THE COURT (Fifth Chamber)

11 December 2014)

(Failure of a Member State to fulfil obligations — Article 56 TFEU and Article 3B®EEA
Agreement — Services offered in Spain by pension funds and insurance companies established ir
another Member State — Occupational pension schemes — Obligation to designate a tax
representative resident in Spain — Restrictive nature — Justification —itféistal supervision

and prevention of tax avoidance — Proportionality)

In Case G678/11,
ACTION under Article 258 TFEU for failure to fulfil obligations, brought on 22 December 2011,

European Commission,represented by F. Jimeno Fernandez and W. Roels, actingeassAwith
an address for service in Luxembourg,

applicant,
v
Kingdom of Spain, represented by A. Rubio Gonzalez, acting as Agent,
defendant,
supported by:
French Republic,represented by G. de Bergues, D. Colas and J.-S. Pilczer, acting as Agents,
intervener,
THE COURT (Fifth Chamber),

composed of T. von Danwitz, President of the Chamber, C. Vajda (RappoiteRnsas, E. Juhasz
and D. Svaby, Judges,

Advocate General: J. Kokott,

Registrar: M. Ferreira, Principal Administrator,

having regard to the written procedure and further to the hearing on 12 June 2014,

having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following
Judgment

1 By its application, the European Commission asks thet @ declare that, by adopting and
maintaining in force the provisions of Article 46(c) of Royal Legise Decree 1/2002 approving
the consolidated text of the Law governing pension schemes and furalD@deeto Legislativo
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1/2002, por el que se aprueba el texto refundido de la Ley de Reguadis Planes y Fondos de
Pensiones) of 29 November 2002 (BOE No 298, of 13 December 2002, p. 43861) g
governing pension schemes and funds’), Article 86 of Royal LegislBéoeee 6/2004 approving
the consolidated text of the Law on the organisation and supervisiprivafe insurance (Real
Decreto Legislativo 6/2004, por el que se aprueba el texto refunditip loey de ordenacion y
supervision de los seguros privados) of 29 October 2004 (BOE No 267, ofdmNer 2004,
p. 36602) (‘the Law on the organisation and supervision of private inglyaAdicle 10 of Royal
Legislative Decree 5/2004 approving the consolidated text of the Lawnayme tax of
non-residents (Real Decreto Legislativo 5/2004 por el que se apebébdo refundido de la ley
del Impuesto sobre la renta de los no residentes) of 5 March(BAG®E No 62, of 12 March 2004,
p. 11176), as amended by Law 36/2006 on measures for the prevention of tar fv&si36/2006
de medidas para la prevencion del fraude fiscal) of 29 November BIOE (No 286, of
30 November 2006, p. 42087) (‘the Law on income tax of non-residents’), and Article 47 of Law on
general taxation 58/2003 (Ley 58/2003, General Tributaria), of 17 Dexe®®03 (BOE No 302,
of 18 December 2003, p. 44987) (‘the Law on general taxation’), pursuaiich pension funds
established in Member States, other than the Kingdom of Spaéringffoccupational pension
schemes in that Member State, and insurance companies oparadpgin under the freedom to
provide services, inter alia, are required to appoint a taxeseptative who is resident in that
Member State, the Kingdom of Spain has failed to fulfil itsgattlons under Article 56 TFEU and
Article 36 of the European Economic Area Agreement of 2 May 18921094 L 1, p. 3) (‘the
EEA Agreement’).

Spanish law
2 Article 47 of the Law on general taxation provides:

‘For the purposes of their dealings with the tax authorities, taxpayleo do not reside in Spain
must appoint a representative established in Spain if they eperahat territory through a
permanent establishment, or the tax legislation makes expressi@nofdr such appointment, or
the tax authorities require that appointment because of the nattwe agferation or activity carried
out or the amount of revenue received.

That appointment must be notified to the tax authorities in accordariténeiprovisions of the tax
legislation.’

3 Article 46 of the Law governing pension schemes and funds provides:

‘Pension funds established in other Member States which akéngeto develop occupational
pension schemes in Spain subject to Spanish legislation shatechgred to designate a
representative, that is to say, a natural person habitualgerd in Spain or a legal person
established in Spain, with the following powers:

(c) to represent the pension fund for the purposes of itshlggations in relation to activities
carried out in Spanish territory. The representative must fad obligations to withhold or
pay in advance and to transfer the amount to the treasury femss subject to Spanish
legislation in accordance with the conditions laid down in tgesl&tion on personal income
tax, and perform the obligations to disclose information to thetdixorities under Spanish
legislation applicable to pension fund managers.
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4 Under Article 86(1) of the Law on the organisation and supervision of private insurance:

‘Insurance companies established in another Member State ofitbpean Economic Area which
intend to operate in Spain under the freedom to provide servieesequired to designate a
representative resident for tax purposes in Spain with regditettax obligations covered by the
present law for activities carried out on Spanish territory.

That representative must perform, on behalf of the insurance coraparating under the freedom
to provide services, in addition to the obligations mentioned imcl&r82, the following tax
obligations:

(a) to withhold or pay in advance and transfer the amouhettreasury for operations carried
out in Spain in accordance with the conditions laid down in the legislation gogegreisonal
income tax, corporation tax and non-residents’ income tax;

(b) to inform the tax authorities of operations carried iouBpain in accordance with the
provisions of the legislation governing personal income tax, corporatign atad
non-residents’ income tax.’

5 Article 10(1) of the Law on non-residents’ income tax is worded as follows:

‘Taxpayers subject to this tax shall be required, before the eapthe period for filing tax returns
for income received in Spain, to appoint a natural or legal peesadent in Spain to represent
them before the tax authorities with regard to their obligatielading to the present tax when they
operate through a permanent establishment in the cases referred tolen24({@) and Article 38 of
this law, or where the tax authorities so require because @intlbent or the nature of the income
received in Spanish territory by the taxpayer.

6 Article 99(2) of Law 35/2006 on personal income tax and amending in part the laws oaticorpor
tax, non-residents’ income tax and wealth tax (Ley 35/2006 del btpwobre la Renta de las
Personas Fisicas y de modificacion parcial de las leyes dimpoestos sobre Sociedades, sobre la
Renta de no residentes y sobre el Patrimonio) of 28 November 2006 (BOE No 285, of 29 Novembe
2006, p. 41734) provides:

‘Legal persons and entities, including those subject to the rulagrdsution of income, which pay
income subject to the present tax, shall be required to withhold g&y tan amount as an advance
payment of the personal income tax owed by the recipient of the inGdmaeamount to be paid to
the treasury, and the conditions and procedure for payment, shaidl lwoven by regulation. The
following shall be subject to the same obligations: taxpayers ogrgm economic activities, in
respect of the income which they pay in the exercise of tlogivitees, and natural and legal
persons, and other entities not resident in Spanish territory biatiogein that territory through a
permanent establishment, or which do not have a permanent estabtishuh@ay income from
employment and other income subject to the withholding or payment in adweértex, which
constitutes deductible expenditure for the purpose of obtaining the incderedeto in
Article 24(2) of the consolidated text of the Law on non-residents’ income tax.

The representative designated in accordance with the provisions of Artit)eo8@te consolidated
text of the Law on the organisation and supervision of private insyrating on behalf of the
insurance company operating under the freedom to provide servicedyeshatjuired to withhold
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and make an advance payment of tax in respect of operations carried out in Spain.

Pension funds established in another Member State offering oangdgiension schemes in Spain
subject to Spanish legislation shall be required, under the provisi@eeofive 2003/41/EC of the
European Parliament and of the Council of 3 June 2003 on the astiaitig supervision of
institutions for occupational retirement provision (OJ 2003 L 235, p. t0)designate a
representative resident for tax purposes in Spain who will septehem so far as concerns tax
obligations. That representative shall be required to withhold ake BN advance payment of tax
in respect of operations carried out in Spain.

The pre-litigation procedure and the bringing of proceedings before th€ourt

7 By letters of 4 April and 1 December 2008, the Casiom gave the Kingdom of Spain formal
notice to remedy the incompatibility with Article 49 EC andide 36 of the EEA Agreement of
the provisions of Spanish law requiring pension funds established inMémeber States offering
occupational pension schemes in Spain, insurance companies oper&pajnmunder the freedom
to provide services and certain non-resident entities and ngiarabns to designate a tax
representative resident in Spain.

8 Following the responses from the Kingdom of Spain to tleds giving formal notice, the
Commission, on 29 January 2010, sent to that Member State a kkagmnen in which it
maintained the provisional analysis set out in the those lettefgave the Member State two
months in which to adopt the measures necessary in order to comply with that opinion.

9 Not being satisfied with the Kingdom of Spain’s response to the reasoned opin@omtnession
brought the present action. It states that it limited the subjatter of the action to the obligation
under Spanish law to designate a tax representative resid8pain only in the case of pension
funds established in other Member States offering occupationalopesshemes in Spain and
insurance companies operating in Spain under the freedom to provide services.

10 By document lodged on 15 March 2012, the Kingdom of Spain raipésh of inadmissibility
pursuant to the first subparagraph of Article 91(1) of the RulesaifeBure of the Court in the
version applicable on the date the action was brought. On 2 October 20C2utheecided to join
the plea of inadmissibility to the substance of the case pursuant to paragraph 4 ottbat arti

11 By order of the President of the Court of 9 May 2012, teech Republic was granted leave to
intervene in support of the form of order sought by the Kingdom of Spain.
The action
Admissibility
Arguments of the parties

12 The Kingdom of Spain raises three arguments in suppos pfeé of inadmissibility. First, it
claims that, by use of the adverbial phrase ‘inter alia’ infdln@ of order sought in its application,
the Commission has not exhaustively and precisely limited theeddtiptter of its action.
Secondly, the Member State submits that the Commission wrorgg, rim support of its action,
on two provisions of Spanish law, namely, Article 10 of the lommnon-residents’ income tax and
Article 47 of the Law on general taxation. The Kingdom of Spainmslahat the first provision
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bears no relation to the situations described in the Commissapplication, and that the second
merely establishes the principles and general provisions of thesBpamni system and does not
refer to the particular cases in which it is necessargppoint a tax representative. Thirdly, the
Kingdom of Spain criticises the Commission for not clearlyirgjaivhether a Member State may
not in any circumstances require a non-resident to appoint such a representative orthdretlace
certain exceptions to that rule on substantiated grounds.

The Commission rejects the arguments put forward gitigelom of Spain in support of its plea
of inadmissibility.

Findings of the Court

It is clear from Article 38(1)(c) of the Rules ob&dure, in the version applicable on the date the
action was brought, and from the case-law relating to that jpvowvisat every application initiating
proceedings must state the subject-matter of the dispute and asuofrthe pleas in law, and that
that statement must be sufficiently clear and precise toletiae defendant to prepare its defence
and the Court to rule on the application. It is, therefore, necessary for éméiadgsoints of fact and
of law on which a case is based to be indicated coherenthngeiligibly in the application itself
and for the form of order sought to be set out unambiguously so thabtineddes not ruleltra
petita or indeed fail to rule on a complaint (see judgmenCommissionv Spain C-360/11,
EU:C:2013:17, paragraph 26 and the case-law cited).

In the present case, the Commission’s application satisfies those requirements

Notwithstanding the use of the term ‘inter alia’ infdren of order sought in the application, it is
clear beyond doubt, both from the form of order sought and from the coraptaihie application,
that the Commission’s application refers to the obligation undeniSpdaw to designate a tax
representative resident in Spain in two specific casesistia say, for pension funds established in
other Member States offering occupational pension schemes in 8pdifgr insurance companies
established in other Member States operating in Spain unddretidom to provide services.
Moreover, it is clear from the pleadings filed by the defendanhb State that the application
was drafted sufficiently clearly and precisely, given that defendant concentrated its defence on
those two specific cases.

Therefore, the first argument relied on by the KingdonSpin in support of its plea of
inadmissibility must be rejected.

Furthermore, since the action refers only to thosespegoific cases, the Commission cannot be
criticised for not taking a clear position on whether it couldsjdg be lawful, in the light of EU
law, for a non-resident to be obliged in other circumstances smradge a tax representative
resident in Spain. Therefore, the third argument put forward byidmber State must also be
rejected.

As regards the second argument relied on by the Kingdopaof & its plea of inadmissibility,
the Commission was right to state that, since its application cleanheddhe subject-matter of the
action, the possible irrelevance of some provisions of national fawed to by the Commission
does not mean that the action is inadmissible. That apalitstiori because, in its plea of
inadmissibility, the Kingdom of Spain, for the purposes of the proceedauysowledges the
relevance of two of the provisions of national law referred tthbyCommission in its application,
namely, Article 46(c) of the Law governing pension schemes and amdigirticle 86(1) of the
Law on the organisation and supervision of private insurance.
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20 It follows that the plea of inadmissibility raised by the Kingdom of Spain must bedeject
Substance
Infringement of Article 56 TFEU
- Arguments of the parties

21 The Commission claims that the obligation for pension fest@ddlished in Member States, other
than the Kingdom of Spain, offering occupational pension schemes iMémber State and for
insurance companies operating in Spain under the freedom to prowdsdo designate a tax
representative resident in that Member State constitutestréction of the freedom to provide
services. First, that obligation involves an additional burden on thession funds and those
insurance companies. Secondly, it impedes the freedom to provideesefor persons and
undertakings established in Member States other than the Kingdom of Spairshimgd) wo provide
tax representation services to entities or natural persons operating in Spain.

22 Neither the Kingdom of Spain, nor the French Republic asvemter, disputes the restrictive
nature of the measures in question.

23 The Kingdom of Spain considers that the obligation to designiabe representative resident in
Spain is justified by the need for effective fiscal supeovisand the prevention of tax evasion.
Furthermore, it claims that the measures at issue do not go bey@tds necessary in order to
attain those public-interest objectives.

24  In that regard, the Kingdom of Spain states that, as far as rmenteéaxpayers are concerned, the
intensity of the supervision and the degree of effectiveness ofi¢hsures to prevent tax evasion
are noticeably greater when an immediate contact, suchtas representative, is available. By
contrast, those objectives would not be achieved as effectivelgcbyrse to the mutual assistance
of the authorities of different Member States for the purposesafaeage of information and
recovery of claims, as provided for by Council Directive 77/799/EEQ®fDecember 1977
concerning mutual assistance by the competent authorities of théddvi&tates in the field of
direct taxation and taxation of insurance premiums (OJ 1977 L 336),;as amended by Council
Directive 2006/98/EC of 20 November 2006 (OJ 2006 L 363, p. 129) (‘Dire¢iVeQ9’), and
Council Directive 2008/55/EC of 26 May 2008 on mutual assistance foretitowvery of claims
relating to certain levies, duties, taxes and other measures (OJ 2008 L 150, p. 28).

25  The defendant Member State considers that the ineffeetivef the system put in place by those
directives is demonstrated by the fact that they were repaalpart of a reform of the instruments
for administrative cooperation and assistance in the recoveraiafs. Furthermore, the Member
State relies on supporting data to show the low rate of recoferlaims following, first, eight
requests made to the United Kingdom authorities in 2011 and, secoeqgilgsts made to other
Member States between 2005 and 2009.

26 According to the Kingdom of Spain, since some informatiguined by the Spanish tax
authorities in the form of a declaration was general in naaace was not necessarily, or not
exclusively, intended to be used to calculate tax, the infoomatntained in the those declarations
does not fall within the scope of Directive 77/799. Consequently, teetigé application of taxes
requires the appointment beforehand of a person with whom the Spanigtthorities will be in
contact during the various procedures.

27 As regards payment of the tax due on income coming under eonapaension schemes, the
Kingdom of Spain states that, in relation to pension funds estedlin Member States other than
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the Kingdom of Spain and offering occupational pension schemes in @pdininsurance
companies established in other Member States operating in Gpadén the freedom to provide
services, the tax representative’s power or obligation to withih@ldamount of the tax and to pay
that amount in advance to the public treasury, under Article 46(tt)eoLaw governing pension
schemes and funds and Article 86(1)(a) of the Law on the orgamisaid supervision of private
insurance, respectively, reflects the obligation under Articl@)a8(Law 35/2006 of 28 November
2006 to withhold tax on earned income. Although, in accordance wittleA99(2), pension fund
management bodies established in Spain withhold the tax themsileesomplex nature of the
calculation of that sum makes it necessary for pension fundsiandince companies established
in other Member States to designate a tax representatidents Spain for the purposes of, inter
alia, withholding that tax. If there were no such obligation tthlwld tax in the case of those
non-resident entities, they would have a financial advantage over entitiessestloi Spain which
would run counter to the principle of equal treatment and the propetidning of the internal
market.

Furthermore, the Kingdom of Spain states that the prasgor brought against it for failure to
fulfil obligations led it to remove the condition, under Article 86§f.}he Law on the organisation
and supervision of private insurance, that the tax representsitivebe resident in Spain through
Law 2/2011 on the sustainable economy (Ley 2/2011 de Economia So$tehiblélarch 2011
(BOE No 55, of 5 March 2011, p. 25033), even though, according to thabé&teState, that
condition was the best way to ensure the effective fulfilment of its tax obligations.

In support of the Kingdom of Spain, the French Republic cltiatsthe legislation at issue is
justified by the need to ensure the effective collectionxafwdnich the Court has recognised as an
overriding reason in the public interest. That legislation contrgbtd achieving that objective by
making the levying and collection of tax payable simpler and ewifiax representatives being
subject to the supervision of the Spanish tax authorities, ttex ledn ensure the compulsory
collection of the tax. Furthermore, the Court recognised in the jedigmin FKP Scorpio
Konzertproduktionen(C-290/04, EU:C:2006:630) anX (C-498/10, EU:C:2012:635) that the
procedure of withholding tax at source and the related liabilitgsrconstitute a legitimate and
appropriate means of ensuring the tax treatment of a personisgsdbbutside the State of
taxation.

As regards the proportionality of the obligation under theld¢igis at issue, the French Republic
claims that other possibilities present no fewer disadvantageghbarequirement to designate a
tax representative resident in Spain. In the first placebdigation for resident clients of pension
funds and insurance companies not resident in Spain to withhold smuee themselves would
involve an additional administrative burden and liability risks whiatuld make cross-border
services less attractive than those of the resident providers.

In the second place, it is clear from paragraphs 5&Xhmd the judgment iX (EU:C:2012:635)
that collecting the tax from a non-resident service provider could lead to a sigriiicdat on that
service provider who might be deterred from providing a service in the Me3tdite concerned. In
that regard, the workload of the employees of that service provided\eeuéven greater, given
that it would be incumbent on them to comply with tax obligatiorsngr from the legislation of
another Member State, and they would, therefore, have to submit a tax return in a foreign language

According to the French Republic, the present actionbmalystinguished from that giving rise to
the judgment irCommissiorv Belgium(C-522/04, EU:C:2007:405). In that judgment, the fact that
three cumulative criteria had been met led the Court totfiat the obligation to appoint a tax
representative who is resident in the Member State concereedbgyond what is necessary to
ensure payment of the annual tax on the insurance contracts in quéeeo@ourt observed, in
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particular, that under Belgian law the insured person is pergdrale for payment of that tax
where the contract concerned was entered into with an insurer not established in .Bétyuaver,
that criterion is not met as far as the present proceedingsoacerned, given that the Spanish
legislation provides that only the tax representative resideBpain is liable for the tax owed by
non-resident pension funds and insurance companies operating in Spainthéenderedom to
provide services.

The Commission, while acknowledging the legitimacy of thectilbgs relied on by the Kingdom
of Spain in order to justify the obligation to designate a égxasentative resident in Spain in the
cases referred to in its application, disputes the argumetitsitoMember State and of the French
Republic that such an obligation is necessary in order to attain those aims.

- Findings of the Court

As a preliminary point, it must be noted that, as dsgidwe object of the present action, as set out
in paragraph 16 above, it is not disputed that, in accordanceheittelevant Spanish legislation,
pension funds established in Member States other than the Kingdd8pairi and offering
occupational pension schemes in that Member State and insurangangesnoperating in Spain
under the freedom to provide services are required to appoint a tax representativneireSip@in.

However, as is apparent from paragraph 12 above, thenadesfatwo provisions of Spanish law
relied on by the Commission in its application is disputechbykingdom of Spain. In that regard,
the Commission acknowledges that Article 10 of the Law on non-résidacome tax concerns
the obligation to appoint a representative in circumstancesathautside the scope of the present
proceedings. As regards Article 47 of the Law on general taxdiipormerely stating that that
provision constitutes the basic rule which requires taxpayers ridemésn Spain to designate a
representative resident in that Member State, the Commidsies not show that amending or
repealing that article is necessary in order to put an end to the alleged infringement.

In those circumstances, only Article 46(c) of the lgamerning pension schemes and funds and
Article 86(1) of the Law on the organisation and supervision of griveurance, the relevance of
which is, moreover, accepted by the defendant Member Statebeniaken into consideration for
the purposes of the present proceedings.

It must be noted that the services offered by pension &mbsmsurance companies in relation to
occupational pension schemes are services within the meaningticie A7 TFEU. They are
services normally provided for remuneration, the essential ckasdict of which lies in the fact
that it constitutes consideration for the services in questier, (by analogy, judgment in

Commissiory Belgium C-296/12, EU:C:2014:24, paragraph 28).

It must also be stated that, from the perspectivieeo$ingle market, and in order to enable the
objectives of that market to be attained, Article 56 TFEUIpdas the application of any national
rules that have the effect of making the provision of servicahinvihe meaning of Article 57
TFEU, between Member States more difficult than the purggrnal provision of services within
one Member State (see judgmendammissiornv Belgium EU:C:2014:24, paragraph 29 and the
case-law cited).

In addition, according to the settled case-law oCingrt, Article 56 TFEU precludes, inter alia,
any legislation of a Member State which is liable to protobitmpede further the activities of a
provider of services established in another Member State whetawhelly provides similar
services (see, to that effect, judgmenCmmmissiorv Belgium EU:C:2007:405, paragraph 38 and
the case-law cited).
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40 In the present case, it is not disputed by the Kingdomaoh $hat the national legislation at issue
constitutes a restriction of the freedom to provide servicesrargnin principle, to Article 56
TFEU.

41  As the Commission rightly states, the obligation to appointr@pagsentative in Spain is likely to
involve additional costs for pension funds established in MembeisStdater than the Kingdom of
Spain, offering occupational pension schemes in that Member Statdpr insurance companies
operating in Spain under the freedom to provide services. Conseqtieattlgpbligation makes the
provision of services by those entities to persons residing im &patie difficult and less attractive
than the provision of similar services to the same persons tig®established in Spain which are
not subject to that obligation. Furthermore, the fact that thaeseptative must reside in Spain
impedes the freedom to provide services for persons and undertakings establdaetber States
other than the Kingdom of Spain and wishing to provide tax represensarvices to entities or
natural persons operating in Spain.

42 However, according to the Court’s well-establishea-tzas, national measures, capable of
hindering the exercise of fundamental freedoms guaranteed by th@regty or of making it less
attractive, may nonetheless be allowed provided that they pursue a legiiojedtive in the public
interest, are appropriate to ensuring the attainment of thattivbjeand do not go beyond what is
necessary to attain the objective pursued (see, interjatigment invan Caster C-326/12,
EU:C:2014:2269, paragraph 39 and the case-law cited).

43 It is for the national authorities, where they adopt asore derogating from a principle affirmed
in EU law, to show in each individual case that that condisosatisfied. The reasons which may
be invoked by a Member State by way of justification must berapanied by an analysis of the
appropriateness and proportionality of the measure adopted by tleatadaby specific evidence
substantiating its arguments (see judgmer@ommissiornv Belgium EU:C:2014:24, paragraph 33
and the case-law cited).

44  The Kingdom of Spain relies on, as justification for the restrictive effectffietbm paragraph 41
above, the necessity of effective fiscal supervision and the prevention of tax evasion.

45 In that regard, the Court has held on numerous occasiotisetlpmevention of tax avoidance and
the need for effective fiscal supervision may be relied on tdyusstrictions of the exercise of the
fundamental freedoms guaranteed by the Treaty (see judgm@&ttojirny Pros¢jov and ACO

Industries TabarC-53/13 and €80/13, EU:C:2014:2011, paragraph 55 and the case-law cited).

46 Similarly, the need to ensure the effective catlacof income tax, relied on by the French
Republic in its statement in intervention, constitutes an ovegideason in the general interest
capable of justifying a restriction of the freedom to provide sesvi(see judgment iiX,
EU:C:2012:635, paragraph 39).

47 It should be noted that the obligations to disclose informatiotoamithhold and pay sums due to
the public treasury, which the tax representatives refeor@dthe legislation at issue must perform
for the pension funds and insurance companies established in Menalbes Sther than the
Kingdom of Spain, constitute an appropriate means of ensuring théveffecllection of the tax
due on income paid by the occupational pension schemes.

48 In relation to the issue whether that legislation dgeg®nd what is necessary to attain those
objectives, the Kingdom of Spain, supported by the French Republic, relies on a segeseinés
based on the obligations and responsibilities incumbent on the teseamtives referred to in that
legislation.
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In the first place, so far as concerns the obligétiahsclose information relating to tax due and
the collection of that tax for the purposes of effective fiscglervision and the prevention of tax
evasion, it must be observed, on the one hand, that Article 1(1) otileré@/799 provides for the
exchange between the authorities in Member States of any infonntaat may enable them to
effect a correct assessment of, inter alia, taxes on incoméysaealogy, judgment iEommission
v Belgium EU:C:2007:405, paragraph 52).

On the other hand, as regards the collection, in partioliimacome tax, the Court has previously
held that the cooperation mechanisms existing at EU level betineeauthorities of the Member
States, such as those provided for under Directive 2008/55, araesuftic enable the Member
State concerned to recover the tax in another Member Sege t(s that effect, judgment in

Commissiorv Spain C-269/09, EU:C:2012:439, paragraph 68 and the case-law cited).

The arguments and evidence put forward by the Kingdom of Bparder to demonstrate the
ineffectiveness of the mechanisms established by Directives 7ahtP2008/55 and, therefore, the
need for a tax representative to be appointed in order to ghsumr@ansmission of information and
the collection of the tax due cannot be accepted. The fact that divestives have been repealed
and replaced by new directives does not, in itself, constitota ghat the mechanisms which they
had put in place were not effective as regards the transmiskioformation and the recovery of
sums due in respect of income tax from occupational pension schearemed by entities
established in Member States other than the Kingdom of Spaaaldition, it is not disputed that
the statistics annexed to the defence, relating to the ratesookrg of debts, do not refer to claims
for the recovery of taxes in this domain. As the Commission submtttbéd hearing, the evidential
value of those statistics is further weakened by the lack ofmaigation that the unsatisfied claims
had been validly submitted or that they had not been withdrawn cgube®y. Those statistics,
therefore, do not constitute relevant, precise evidence that aqupdrs the arguments put forward
by the Kingdom of Spain in this case.

In the second place, the Kingdom of Spain refers toligations imposed on tax representatives
under the national legislation at issue, concerning the transmigkimriormation which, in its
opinion, does not come within the scope of Directive 77/799, and the witha@dd payment in
advance to the public treasury of the amount of tax owing.

In that regard, it should be noted at the outset thatacpid what that Member State suggests in
its pleadings, the Commission’s application does not concern the obligatiahola/ tax as such,
but to the obligation to appoint a tax representative for the purpéseser alia, withholding that
tax. The Commission, therefore, does not seek to end the proceavitehafiding tax in respect of
income from occupational pension schemes managed by entitiessbsdbln a Member State
other than the Kingdom of Spain. Similarly, the fact that the Cbald, in particular in the
judgment inX (EU:C:2012:635), that the procedure of withholding tax at source coaestitut
legitimate and appropriate means of ensuring the effectivendbg abllection of the tax due is
irrelevant for the purposes of the present proceedings.

As far as the obligations referred to in paragraphli&®e are concerned, the Court held, in
paragraphs 53 to 55 of the judgmentQammissionv Belgium (EU:C:2007:405), that, as regards
the payment of an annual tax on insurance contracts concluded witiswer which is not
established in Belgium, it follows from the fact that the ieduis personally liable for that tax
under national law that Belgian law contains measures capablelfidiing the objective of
ensuring payment of the tax that are less prejudicial to tieeldre to provide services than the
obligation to appoint a representative residing in Belgium.

Although it is not apparent from the pleadings submitteket@burt in the present proceedings
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that, in Spain, the resident recipient of benefits from an odomadtpension scheme managed by
non-resident entities is personally liable for the tax due on thesefits, the fact remains that,
contrary to what the Kingdom of Spain, supported by the French Repailbdiges, the principles
laid down in that judgment can be applied to these proceedings.

In that regard, the Kingdom of Spain has not demonstratedcim a way as to meet the
requirements set out in paragraph 43 above that the obligations kosdisaformation and to
withhold and pay tax in advance could not be fulfilled, in theuonstances at issue, by means less
prejudicial to Article 56 TFEU than the appointment of a tgresentative resident in Spain. In
particular, the defendant Member State does not present any argwagsitde of countering the
Commission’s submission that those obligations could be fulfilledhkbynion-resident pension
funds and insurance companies themselves, like the pension funds armhdaesaompanies
established in Spain, without those non-resident entities beingeddaiincur the necessary costs
involved in designating a tax representative resident in Spain.

As regards the argument based on paragraph 50 of the judgriXefEU:C:2012:635), that an
obligation to withhold tax would involve a significant burden for the engunds and the
insurance companies not residing in Spain, which could deter tteem gdroviding services in
Spain, it is admittedly conceivable that, in certain cabescosts which those entities would have
to bear if they themselves carried out the tasks which theyemuired to entrust to their tax
representative, could equal or even exceed the necessary mestged in designating that
representative.

However, as the Commission observes, national legislgititorg pension funds established in
Member States other than the Kingdom of Spain and offering occuggiemson schemes in that
Member State and insurance companies operating in Spain undeedtienh to provide services
the choice of appointing a tax representative or carrying out tke tasmselves, in accordance
with the solution which they consider to be the most advantageoustlfi@mconomic point of
view, would be less prejudicial to the freedom to provide sentltas the general obligation to
appoint such a representative imposed by the national legislatiossws (see, by analogy,
judgments inCommissiorv Portugal C-267/09, EU:C:2011:273, paragraph 47, &tadional Grid
Indus C-371/10, EU:C:2011:785, paragraphs 69 to 73).

Moreover, as regards the justification of the conditiontkigatax representative at issue is to be
resident in Spain, the Kingdom of Spain merely states thatdmakition has been removed by an
amendment to Article 86(1) of the Law on the organisation and ssmemwf private insurance,
and that that condition is the best way to ensure the effeftiiffenent of the tax obligations
concerned.

In that regard, it must be noted that whether a Member Stdtel&ado fulfil its obligations must
be determined by reference to the situation prevailing in teeibér State at the end of the period
laid down in the reasoned opinion, and that the Court may not takerrdacof any subsequent
changes (see judgment @ommissiorv Belgium C-421/12, EU:C:2014:2064, paragraph 45 and
the case-law cited).

Furthermore, the mere assertion that the residence condition isttwayesensuring that the tax
obligations incumbent on the tax representative are performed effedsiveelevant. It is true that
the supervision of such a representative by the tax authoriteedvieimber State may prove to be
more difficult where that representative is in another Membettie SHowever, it is clear from the
case-law of the Court that administrative difficulties do not titute a ground that can justify a
restriction on a fundamental freedom guaranteed by EU law {@ebat effect, judgments in

Commission v France C-334/02, EU:C:2004:129, paragraph 2®apillon, C-418/07,
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EU:C:2008:659, paragraph 54; aveh CasterEU:C:2014:2269, paragraph 56).

It follows that the legislation at issue goes beyond vghaécessary to achieve the objectives
referred to in paragraphs 44 and 46 above.

In the light of the foregoing, it must be held that by hasohapted the provisions contained in
Article 46(c) of the Law governing pension schemes and funds ardeA836(1) of the Law on the
organisation and supervision of private insurance, pursuant to whiclompdasds established in
Member States other than the Kingdom of Spain and offering occuggiemsion schemes in that
Member State and insurance companies operating in Spain undeedtienfi to provide services
are required to appoint a tax representative resident in that Member State, the Koh@phaim has
failed to fulfil its obligations under Article 56 TFEU.

Infringement of Article 36 of the EEA Agreement
- Arguments of the parties

The Kingdom of Spain, supported by the French Republic, subaithe main reason relied on
by the Commission for finding that the Spanish legislation ateigs disproportionate is the
existence of mechanisms for mutual assistance in tax mdtédveeen Member States under
Directives 77/799 and 2008/55. They state that the framework of ctiopebetween Member
States established by those directives does not exist between Mersber States and the
competent authorities of a non-Member State, when the latteg B&s not entered into any
undertaking of mutual assistance. When there is no such undertakngsti be held that the
obligation to designate a tax representative does not go beyond wkaessary in order to ensure
the effective recovery of the tax payable.

The Commission acknowledges that, as far as the EurBpeaomic Area is concerned, and in
the absence of a bilateral treaty with the Republic of Iceland, thagdibcof Liechtenstein or the
Kingdom of Norway on mutual assistance in tax matters, the tibligao designate a tax
representative may be justified, provided it does not go beyond whatessary in order to ensure
the effectiveness of fiscal supervision and to prevent tax avoidance.

- Findings of the Court

It should be noted that Article 36 of the EEA Agreengesimilar to Article 56 TFEU. Therefore,
the restriction of the freedom to provide services found in paragraph 40 mlbigten principle, be
regarded as contrary to Article 36 too.

As is clear from paragraphs 49 to 61 above, that restriction could not be regardefteds gastar
as Article 56 TFEU is concerned, by the need for effecta@afisupervision, the prevention of tax
evasion or the need to ensure the effective collection of tgkem that it goes beyond what is
necessary to achieve those objectives. That conclusion is bast#t gremiss that there are
cooperation mechanisms between the authorities of the Membes @taEU level sufficient to
enable the Kingdom of Spain to achieve those objectives in the present case.

However, the framework of cooperation between the contpaithorities of the Member States,
established by Directives 77/799 and 2008/55, does not exist betweeratlibedties and the
competent authorities of a non-Member State, where that non-Mendierhas not entered into
any undertaking of mutual assistance (see judgmer@ommissionv Spain EU:C:2012:439,
paragraph 96).

In that regard, the Kingdom of Spain expressly statéed tas not concluded any agreement on
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the exchange of information with the Principality of Liechtenst@inen that the Commission has
not alleged that there are any bilateral agreements on mstistiasmce in tax matters between the
defendant Member State and the States party to the EEA Agreetmehtare non-EU members, it
has not established the existence of mechanisms for the exchangéorofation and for
cooperation sufficient to enable the Kingdom of Spain to obtain iafoom on the taxes due and
the collection of those taxes (see, by analogy, judgmentsCommissionv Portugal
EU:C:2011:273, paragraph 56, addmmissiorv Spain EU:C:2012:439, paragraph 98).

In those circumstances, it cannot be regarded asigwsdbihat the obligation to appoint a tax
representative resident in Spain goes beyond what is necessatydve the objective of ensuring
the effectiveness of tax supervision and the prevention of tax avoidance.

Consequently, the Commission’s application must be disimiss® far as it seeks a declaration
that the Kingdom of Spain has failed to fulfil its obligations undeticle 36 of the EEA
Agreement.

Costs

Under Article 138(3) of the Rules of Procedure, where paitis succeeds on some and fails on
other heads, they are to be ordered to bear their own costsitg&ncemmission and the Kingdom
of Spain have each failed in one or more heads of claim, thsy Ine ordered to bear their own
costs.

Pursuant to Article 140(1) of those Rules, which providess Member States which have
intervened in the proceedings are to bear their own costs, énel-Republic is to be ordered to
bear its own costs.

On those grounds, the Court (Fifth Chamber) hereby:

1. Declares that, by having adopted the provisions of Ade 46(c) of Royal Legislative
Decree 1/2002 approving the consolidated text of the Law governimggnsion schemes
and funds (Real Decreto Legislativo 1/2002, por el que se aphzeel texto refundido de
la Ley de Regulacion de los Planes y Fondos de Pensiones®fNovember 2002, and
Article 86(1) of Royal Legislative Decree 6/2004 approving the constdited text of the
Law on the organisation and supervision of private insurance (Redbecreto Legislativo
6/2004, por el que se aprueba el texto refundido de la L& ordenacion y supervision
de los seguros privados) of 29 October 2004, pursuant to which ns&on funds
established in Member States other than the Kingdom of Spai and offering
occupational pension schemes in that Member State and insurce companies operating
in Spain under the freedom to provide services are requad to appoint a tax
representative resident in that Member State, the Kingdonof Spain has failed to fulfil
its obligations under Article 56 TFEU,

2. Dismisses the remainder of the action;

3. Orders the European Commission, the Kingdom of Spaiand the French Republic to
bear their own costs.

[Signatures]
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