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JUDGMENT OF THE COURT (Third Chamber)

16 April 2015 £)

(Failure of a Member State to fulfil obligations — Tax legislation —Deferrabxatton of capital
gains realised on the sale of certain capital assets — Recovery of the tax — Freedom of
establishment — Article 49 TFEU — Article 31 of the EEA Agreement — Differamteatment
between permanent establishments located within the territory of a Memigeai@igtermanent
establishments located within the territory of another Member State of the Bukdpiea or of the
European Economic Area — Proportionality)

In Case G591/13,
ACTION for failure to fulfil obligations under Article 258 TFEU, brought on 20 November 2013,

European Commission, represented by W. Mdlls and W. Roels, acting as Agents,am address
for service in Luxembourg,

applicant,
v
Federal Republic of Germany, represented by T. Henze and K. Petersen, acting as Agents,
defendant,
THE COURT (Third Chamber),

composed of M. lledj President of the Chamber, A. O Caoimh, C. Toader, E. dasaSiand
C.G. Fernlund (Rapporteur), Judges,

Advocate General: Y. Bot,

Registrar: K. Malacek, Administrator,

having regard to the written procedure and further to the hearing on 26 November 2014,

having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following
Judgment

1 By its application, the European Commission asks thet@ declare that, by adopting and
maintaining in force provisions under which the tax on capital gaaksed upon the sale of
certain capital assets (‘the replaced assets’) is ddfegréransferring’ those capital gains to newly
acquired or newly produced capital assets (‘the replacemeatsasantil the sale of those
replacement assets, on condition, however, that the latter fatnofpthe assets of a permanent
establishment of the taxable person located within the natiamnébtg whereas such a deferral is
not possible in the case where those assets form part of #te aka permanent establishment of

1von 15 24.05.17, 11:3



CURIA - Dokumente http://curia.europa.eu/juris/document/document tgsi?doclang=EN.

the taxable person located in another Member State of the Eurbjmeam or in another State
which is a party to the Agreement on the European EconomicdkrddMay 1992 (OJ 1994 L 1,
p. 3; ‘the EEA Agreement’), the Federal Republic of Germanyfduéed to fulfil its obligations
under Article 49 TFEU and Article 31 of the EEA Agreement.

L egal context

2 Paragraph 6b of the Law on Income Tax (Einkommenstsetgzgethe EStG’) provides in
subparagraphs 1 to 4:

‘(1  Taxable persons who sell
land,

plants which grow on the land with the land attached to themeyevthose plants are part of an
agricultural or forestry undertaking,

buildings or boats intended for inland navigation,

may, during the financial year in which the sale took place, deduct an amount equivalest, & m
the capital gain realised on the sale from the acquisitigmoatuction costs of the economic assets,
referred to in the second sentence, which were acquiredodugqed during the financial year
corresponding to the sale or during the previous financial year. Thetiedsicall be allowed for
the acquisition or production costs of

1. land,
in so far as the capital gain was realised on the sale of land,

2. plants which grow on the land with the land attachéldetm, where the plants are part of an
agricultural or forestry undertaking,

in so far as the capital gain was realised orsdihe of land or on the sale of plants which
grow on the land with the land attached to them,

3.  buildings,

in so far as the capital gain was realised on the sale of land, of plants which grow on the lan
with the land attached to them, or of buildings, or

4.  boats intended for inland navigation,
in so far as the capital gain was realised on the sale of boats intended for inlandmavigati

The acquisition or production of buildings shall also cover their extension, éxpansenovation.
In that case, the capital gain may be deducted only in respect of thencosted for the extension,
expansion or renovation of buildings.

(2) The difference, after deduction of the sale costaielest the sale price and the book value
which would have been attributable to the economic asset stild aime of the sale is considered
to be a capital gain within the meaning of the first sentecabparagraph 1. The book value is
the value which is to be attributed to an economic asset under Paragraph 6.

(3) If the taxpayer has not made the deduction referredgigbparagraph 1, he may, during the
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financial year in which the sale took place, establish arvesreducing his taxable profit. The
taxable person may, taking account of the restrictions refesrgdthe second to fourth sentences
of subparagraph 1, deduct an amount not exceeding that reserve frarstthef¢he acquisition or
of the production of economic assets described in the second seotendgaragraph 1, which
have been acquired or produced during the subsequent four financial years, during the financial ye:
corresponding to their acquisition or production. The four-year period shalld@lextto six years
for new buildings, where their production began before the end of theh féoencial year
following the establishment of the reserve. The reserve mustcheled in the profits up to the
amount deducted. If a reserve still exists at the end of thehfdudncial year following its
establishment, it must be included in the profits on that datessial deduction of production costs
for buildings the production of which commenced at that time is noibpese the reserve still
exists at the end of the sixth financial year following it@atos, it must be included in the profits
on that date.

(4) The application of subparagraphs 1 and 3 shall be subject to the following conditions:
1. the taxable person must determine the profit under Paragraph 4(1) or Paragraph 5,

2. the economic assets sold must have constituted an lingagraf the assets of a permanent
establishment located within national territory for an uninteedipteriod of at least six years
at the time of the sale,

3. the economic assets acquired or produced must form pHré afssets of a permanent
establishment located within the national territory,

4. the capital gain realised on the sale must not beeohifom the calculation of the taxable
profit within the national territory, and

5. the deduction under subparagraph 1 and the establishmentegahe and its inclusion in
the profits under subparagraph 3 must be capable of being traced in the accounts.

The deduction under subparagraphs 1 and 3 shall not be authorised for ecassets forming
part of an agricultural or forestry undertaking or used in the xbwotfean independent activity
where the capital gain results from the sale of economicsas$ein industrial undertaking or
business.’

Pre-litigation procedure

On 15 May 2009, the Commission sent to the FedemlbRe of Germany a letter of formal
notice. By that letter, it drew the attention of that Mentbiate to the risk that Paragraph 6b of the
EStG might be incompatible with the free movement of capital.

By a letter of 13 July 2009, the Federal Republic om@ey expressed its disagreement with the
Commission’s position, contending that the legislation in dispute didcowwte under the free
movement of capital, but solely under the freedom of establishment, with which it wasactmpl

On 7 May 2010, the Commission sent to the Fedemllile of Germany a supplementary letter
of formal notice in which it acknowledged that that legislatiame under the freedom of
establishment but in which it expressed the view, after exaqitie arguments of that Member
State, that that legislation infringed Article 49 TFEU and Article 31 of the EEA&xgent.

By a letter of 7 July 2010, the Federal Republic ahm@ry took issue with the Commission’s
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position, maintaining that the legislation at issue was compatible with the freedmtablishment.

7 On 30 September 2011, the Commission sent to theaF&dgublic of Germany a reasoned
opinion in which it confirmed its position set out in the suppleargnietter of formal notice and
requested the Federal Republic of Germany to comply with #sgoned opinion within two
months of its notification.

8 Since, in its reply of 28 November 2011, the FedeepluBlic of Germany repeated that the
Commission’s position was incorrect, the Commission decided to bring the present action.

Theaction
Admissibility

9 The Federal Republic of Germany disputes the admiigsddithe present action on two grounds,
to the effect, essentially, first, that there was aydalabringing the action and, secondly, that the
subject-matter of the action has been altered.

The delay in bringing the action
- Arguments of the parties

10 The Federal Republic of Germany maintains that the Cssianiwas no longer entitled to bring
an action by reason of the fact that, at the end of theewrjitocedure, that institution overly
delayed in bringing its action. Thus, it submits, the Commisstonnutted an abuse of law since
there was no objective reason to justify the delay found to beserred. During that period of
waiting, the Commission made no effort to reach an amicsdilgion to the dispute with that
Member State.

11 Furthermore, the Federal Republic of Germany submits,necessary to take account of the
general principles of legal certainty and sincere cooperationaduke Member States are required
to cooperate with the Commission in order to bring to an end a failunfit@bligations under the
FEU Treaty which has been established by the Court, so to€dhemission must, during the
period prior to bringing an action for failure to fulfil obligatioe®operate with the Member State
concerned with a view to seeking alternatives to the bringirsyicf proceedings and inform that
Member State of the progress of its actions. The principle oérgreooperation, it argues, applies
not only to the Member States but also to the Commission.

12 The Commission submits that the rules laid down ircl&re58 TFEU apply without it being
obliged to act within a specified period. In addition, accordingthe Commission, the
considerations which determine the choice as to when the aotidailtire to fulfil obligations is
brought cannot affect the admissibility of that action.

13 Criticism could, in the Commission’s view, be judtifanly in the situation where the Member
State concerned experiences difficulties in refuting the Cosioni's arguments by reason of the
excessive length of the pre-litigation procedure, with the résafitthe rights of the defence are not
respected. The Federal Republic of Germany, however, has neweedlthat such a situation
existed and no evidence to that effect can be found.

- Findings of the Court

14 According to settled case-law, it is for the Cossmon to choose when it will bring an action for
failure to fulfil obligations. The considerations which determisechoice of time cannot affect the
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admissibility of the action. The rules laid down in Article ZBBEU must be applied without any
obligation on the Commission to act within a specific period,estildp situations in which the
excessive duration of the pre-litigation procedure is liable toentamore difficult for the Member
State concerned to refute the Commission’s arguments and igathiago infringe the rights of the
defence. It is for the Member State concerned to adduce evittextdehas been affected by such
an excessive duration (see, to that effect, judgmenCammission v Lithuania, C-350/08,
EU:C:2010:642, paragraphs 33 and 34 and the case-law cited).

15  As the Commission has argued, the Federal Republic wfa@ghas not invoked the existence of
such a situation. The plea of inadmissibility raised by thainbkr State must for that reason be
rejected.

The alteration to the subject-matter of the action
- Arguments of the parties

16 The Federal Republic of Germany maintains that the arguelating to the taxation of capital
gains in respect of the replaced asset, in the case Wieereplacement asset can be amortised,
raised by the Commission in its reply, was not put forwareltimer the pre-litigation procedure or
the application. According to that Member State, that fact shoellcegarded as amounting to an
alteration to the subject-matter of the dispute, thus rendering the action inadmrsgibkentirety.

17 The Commission replied, at the hearing, that the aistiadmissible. In its view, it is clear from
the application that Paragraph 6b of the EStG must also applpde-border situations. It is true
that, by contrast to what is allowed in respect of a replaoé asset which cannot be amortised, in
the case of a replacement asset which can be amortisek#tien of the capital gain made on the
sale of the replaced asset can be deferred entirely atiaie of the replacement asset only to the
extent corresponding to the amortisations of a lower amount ret@téte replacement asset.
However, the fact remains that the taxation of the capital rgailised on the sale of the replaced
asset is deferred in those two situations. The latter differioniyspect of the scope of the deferral.
As regards the replacement assets which cannot be amortisedethaal extends until those
assets are sold, whereas, in the case of the replacersetst \@hich can be amortised, the duration
of their deferral might be shorter. In relation to that fa#teset type, as regards amortisation, the
Federal Republic of Germany could, under the rules laid down by ehaaa legislation, require
staggered payment of the tax.

- Findings of the Court

18 It must be noted that, in the present case, neitherdpeety of the reasoned opinion nor that of
the procedure prior to notification of that reasoned opinion is in dispute.

19 It follows from settled case-law that, under Aeti2b8 TFEU, the subject-matter of an action for
failure to fulfil obligations is determined by the Commission’s reasonedarpiwith the result that
the action must be based on the same grounds and pleas as that bjowever, that requirement
cannot be carried so far as to mean that in every casgateenent of complaints in the operative
part of the reasoned opinion and the form of order sought in the ajgplicatist be exactly the
same, where the subject-matter of the proceedings, as defittedlriasoned opinion, has not been
extended or altered. In its application the Commission magy, afia, clarify its initial complaints,
provided, however, that it does not alter the subject-matter of teequlings (see judgment in
Commission v Poland, C-281/11, EU:C:2013:855, paragraphs 87 and 88 and the case-law cited).

20 In the present case, both in the pre-litigation proceahdéefore the Court, the Commission has
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made it clear that it was criticising the Federal RepubficGermany on the ground that, by
adopting and maintaining in force the scheme provided for by Paragkaph the EStG, it had
failed to fulfil its obligations under Article 49 TFEU and Article 31 of the EEA Agreset.

21 The application of that scheme has, essentiallys asnsequence the deferral of the payment of
the tax due on capital gains arising from the sale of replassets forming part of the assets of a
permanent establishment of the taxable person located withina@eerritory, on condition that
those capital gains are reinvested in the acquisition or produfti@placement assets. However,
in order for the taxable person to benefit from that tax advantageeplacement assets must form
part of the assets of a permanent establishment which idoglated within German territory,
whereas that advantage is, by contrast, refused in the case Wdsra@ssets form part of the assets
of an establishment located in another Member State of the Eurdpeon or in another Member
State of the European Economic Area. According to the Commissias,that difference in
treatment which constitutes the alleged infringement of the freedom of estadlishm

22 In addressing, in its reply, the deferral of the temaif capital gains realised pursuant to the rules
on amortisation laid down by the German legislation, withnee¢ia replacement assets which can
be amortised, the Commission merely set out, in specifying thein response to the Federal
Republic of Germany’s criticism that the Commission had emestating that the taxation of
capital gains resulting from the sale of replaced asseits adl, cases, deferred until the sale of the
replacement assets — the arguments raised in support of itsigions relating to the alleged
failure to fulfil obligations, which had already been raisedrangenerally in the pre-litigation
procedure and in the application.

23 In this regard, it should be noted that the fact thaddteeon which the capital gain resulting from
the sale of the replaced asset is taxed depends, accordivag tedislation, on whether or not the
replacement asset can be amortised does not alter the subjémt-of the dispute. Irrespective of
whether or not the replacement asset can be amortised, theryeabtlee tax due on capital gains
realised on the sale of the replaced asset is deferrdldeiniwo cases described, and the two
situations at issue differ only as to the extent of that défémréhe case of the replacement assets
which cannot be amortised, that deferral could be prolonged until éisssés are sold, whereas, in
the case of assets which can be amortised, that defelydlenaf a shorter duration. However, that
advantage is offered, in both cases, only to reinvestmentedantit for the purpose of the
acquisition of replacement assets forming part of the assetspefmanent establishment of the
taxable person located within German territory.

24  The mere fact that the Commission, in the pre-litiggithase and in the application, refers solely,
with regard to the date on which the capital gains resultomg the sale of the replaced assets are
taxed, to the sale of replacement assets, cannot, thereforegheled as demonstrating the
existence of a new plea in law restricting the scope of thenaim only those replacement assets
which cannot be amortised.

25 Consequently, it must be held that the head of claiedreh by the Commission remained
unchanged throughout the pre-litigation procedure and the judicial proceedings.

26  Inview of the foregoing, it must be held that the Commission’s action is admissible.
Substance
Arguments of the parties

27 The Commission submits that Paragraph 6b of the EQt@htisary to the provisions of the FEU
Treaty and of the EEA Agreement on the freedom of establishment.
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28 Under Paragraph 6b, the taxable person is, according @othmission, entitled to transfer to
certain replacement assets, without their being taxed, thalcggihs realised on the sale of certain
investment assets forming part of the assets of a permanabligtshent of that taxable person
located within German territory, on condition that those chmtns are reinvested in the
acquisition or production of those replacement assets. In the Gsmanis view, such a deferral of
taxation of those capital gains is, however, possible under Paragjsepit3) of the EStG only if
those replacement assets form part of the assets of a perrastadaishment of the taxable person
located within that territory. If the same replacemengtastorm part of the assets of a permanent
establishment located outside that territory, the capital gaswdting from the sale of the replaced
asset are, according to the Commission, subject to immediate taxation.

29 An economic operator will therefore take account of tbetfat a reinvestment made outside
Germany is fiscally less advantageous than a reinvestment carriedtant@erman territory. That
difference in treatment is, in the Commission’s view, liatdedeter a company located within
German territory from carrying out its activities through tmeermediary of a permanent
establishment located in a Member State of the European Unioh tbe EEA other than the
Federal Republic of Germany.

30 Such a difference in treatment cannot, the Commissibmits, be justified by an objective
difference in situation. It maintains that, if the permanent establishmentc¢h W& reinvestment is
made is located in a Member State of the European Union tiedEEA other than the Federal
Republic of Germany, it can only be inferred from that fact the economic operator concerned
has exercised the freedom of establishment.

31  According to the Commission, the justifications based on the terrijyoagthe tax are unfounded.
The present case concerns the capital gains generated witmraiGarritory on the sale of the
replaced asset. The Federal Republic of Germany is unquesticaTdlilgd to tax those capital
gains. That right is, moreover, actually exercised by the immetdigation of those capital gains in
the case where they are reinvested outside German tertitdityat context, the tax treatment of
permanent establishments under agreements to prevent double taxatio@@snthession submits,
irrelevant.

32 The fact that it might follow that the Federal RepubliGermany would also have to defer the
date on which the tax on such capital gains is due in thewdase the reinvestments are made
outside German territory, as it does in relation to reinvestments carriedtiout tvat territory, does
not in any way alter the allocation of the powers of taxation in relation to those capital gai

33 With regard to the justification based on the neeoréserve the coherence of the national tax
system, this can succeed only if there is a direct link d&tvthe tax advantage concerned and the
offsetting of that advantage by a specified tax burden. According to the Commission, tioae tixa
the capital gains realised on the sale of the replacemeeit @sss not, in itself, constitute the
counterpart to the deferral of the taxation of capital gains arising the sale of the replaced asset.
That tax advantage, namely the deferral of the taxation of tlabss tapital gains, has as its
counterpart the subsequent taxation of the capital gains resultingieosale of that same asset
and not the taxation of the separate capital gains realised on the sale of the esilasset.

34 In the Commission’s view, the desire to promote rdgting and reinvestment also does not
constitute a legitimate objective. It is, moreover, irrelewahéther such a general and economic
objective is capable of constituting an overriding public-interest graurgdspecific case. In any
event, the Federal Republic of Germany has neither argued nor deatexhskrat that objective
could not be achieved without the cross-border reinvestments athbsswge made subject to
discriminatory treatment.
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35 The legal construct chosen also does not constitutsglf) & justification. The same would be
true of objectives relating to national economic development. The faet that a tax advantage
cannot be conferred by means of the same techniques in a crossdia®yn and in a purely
domestic situation does not in any way, according to the Conumjsgistify treating those
situations differently.

36 As regards the question whether the measure at igstgp@stionate, the Commission maintains
that, in the absence of any relevant justification, that question does not arise.

37 In any event, according to the Commission, so fapmaseens the administrative burdens to be
borne by the taxable person, the Court concluded,National Grid Indus (C-371/10,
EU:C:2011:785), that a right exists for that taxable person to optmimediate taxation or for
deferred taxation. Accordingly, immediate taxation of the camg#ahs at issue would not be
proportionate.

38 The Federal Republic of Germany submits, primarily, ttie action is unfounded. It takes the
view that the situation of a permanent establishment locatehather Member State is not
objectively comparable to that of an establishment located nwi@erman territory. In the
alternative, that Member State contends that, if a restmiatiere found to exist, it would in any
event be justified by overriding grounds of public interest based otatkerritoriality principle
and on the need to preserve the coherence of the national tax system.

39 The Federal Republic of Germany contends that the tamegtrevided for by the legislation at
issue is devoid of deterrent effects liable to prevent the tex@drson from setting up permanent
establishments in other Member States and from carrying outdtisities through such
establishments. The fact of not being able to sell capitatsagghich form part of the assets of a
permanent establishment located within German territorjpowttthe capital gains realised at that
time being taxed, does not, as such, directly affect the &sivif a permanent establishment
located in another Member State.

40  According to the Federal Republic of Germany, the objective pursueddgyrdph 6b of the EStG
is to improve the cash flow of undertakings and to facilitatgtrueturing by encouraging
reinvestments in the undertaking itself. Such reinvestmentsegessary to enable previous levels
of production to be achieved, by coping with the wear and tear of pradlugssets or with
technical progress. Opting out of the immediate taxation of théatgpins realised on the sale of
the replaced asset allows the undertaking concerned to adapgriomic terms, to the structural
changes linked to production techniques and to distribution, or to chahgeegional nature. The
reinvestment of those capital gains will facilitate the magstructuring of undertakings and also
avoid the taxation of the particularly high capital gains whi@hraalised on the sale of the asset
concerned.

41  According to the Federal Republic of Germany, theggixne provided for in Paragraph 6b of the
EStG has the effect that the replaced asset and the repla@asenare considered to form a single
asset, since, in economic terms, those two production assetsatge revenue within German
territory. This result is obtained by the fact that, forgaxposes, the replaced asset is treated in the
same way as the replacement asset. The capital gairsedeah the sale of the replaced asset are
transferred, in the balance sheet of the undertaking concernelde teeglacement asset. The
replaced asset is treated, in that balance sheet, as never having been removedifrdentdieng’s
operating capital. This fiction, according to which the replaasskt is continuously present in that
capital could, from a technical point of view, be accepted ontlhenevent that the replacement
asset forms part of the assets of the same taxable persatsethdomes within the powers of
taxation of the German authorities.
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42 In accordance with the provisions of the agreements ompreyeouble taxation concluded by
the Federal Republic of Germany, a permanent establishmeseaeate entity for tax purposes.
Accordingly, the replaced asset and the replacement assatarethe hands of the same taxable
person, but in the hands of different taxable persons, which are taxiftebgnt Member States. It
follows that the tax advantage provided for by the legislation satejswhich consists in the
possibility of replacing a capital asset belonging to the saxsble person in a fiscally neutral
manner, cannot, by its nature, be conferred in such circumstahbesFederal Republic of
Germany does not have any other technique to enable it, legally arcaltg, to confer that
specific type of tax advantage in a cross-border situation, asctmmic assets of a permanent
establishment located outside its territory are not subject to its powers afriaxat

43 The Federal Republic of Germany submits that the partikrdhnique selected was not chosen
arbitrarily in order to exclude cross-border situations from theebuRather, it was the only
technigue which made it possible to confer a tax advantage on teweves made by undertakings
in a manner which was professionally and politically defensible.

44 According to the Federal Republic of Germany, the Cosionisvishes to establish a special
incentive scheme for investment and for restructuring applicabdeoss-border situations which
does not apply to purely national companies. As such a scheme gemarally laid down by
German law for purely internal situations, EU law, as itrenity stands, cannot require the
establishment of a special form of deferred taxation of cagdads. In the current state of the
harmonisation of tax law at EU level, the Member States lidrmh a degree of autonomy in tax
matters. They are in no way obliged to adapt their ownystess to the different tax systems of
other Member States in order to ensure that a company which has chosen to bexddsleeskin a
given Member State is taxed, in that Member State, in dheeswvay as a company which has
chosen to become established in another Member State. This aytontar matters also means
that a Member State is free to determine the conditions andwékeof taxation applicable to the
different forms of establishment of national companies operatingdedutsiterritory, subject to the
condition that those establishments are treated in a manner which is natidegory in relation to
the treatment of comparable establishments established within nationatyterri

45 The tax scheme provided for in Paragraph 6b of the ES#6cording to the Federal Republic of
Germany, justified, in any event, by the overriding public-integgstind based on the need to
maintain the division of powers of taxation between the MembegsStatirsuant to the agreements
for the prevention of double taxation, the Federal Republic of Germargy rdmehave, in tax
matters, any power in respect of the replacement asset, andat céherefore, either determine the
amount of amortisation as regards that asset or collect thhedaking from its sale. It is therefore
not possible, on a technical level, to apply the scheme laid dowaragraph 6b of the EStG to
replacement assets belonging to a permanent establishment logtsiedeé German territory. Nor is
there any other technique which would make it possible, legally amtipally, to confer that
specific type of tax advantage in a cross-border situation.

46 That tax scheme is also justified by the overridingigirtierest ground based on the need to
preserve the coherence of the national tax system. Therethg Vew of the Federal Republic of
Germany, a direct link between the tax advantage at issuthamdfsetting of that advantage by a
particular tax burden. The transfer, to the replacement agsbe capital gains accruing from the
sale of the replaced asset is, in practice, a fiction unbdeh the replaced asset remains part of the
operating capital of the undertaking concerned. From an economic poieipfthe capital gains
realised on the sale of the replaced asset and thosengdtoin the sale of the replacement asset
represent one and the same profit, in such a way that the taxatfenaapital gains relating to that
latter asset is inseparable from the taxation of those relatitng replaced asset. The arrangements
for taxing the replacement asset thus constitute an integrabfpime tax advantage at issue. The
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favourable tax treatment enjoyed by the capital gains realisedeosale of the replaced asset is
also closely related to the taxation of the revenue genendtiedhe help of the replacement asset
within German territory.

a7 Lastly, that tax scheme is justified by the overgdiublic-interest ground based on the political
will to encourage reinvestments in the undertaking with a viemamtaining or modernising the
production assets and to safeguarding continuity of production assvpheserving employment.
That objective, which consists of encouraging reinvestment in the takichey itself, in order to
acquire a new capital asset corresponding to that which hasblelertan be achieved only if the
taxation of that new asset is also a matter determined by the German tax asithoritie

48  Asregards the proportionality of the measure at issue, the Fedpudilic of Germany maintains,
primarily, that if there is no discrimination under EU lawifosuch discrimination is justified by
overriding public-interest grounds, there would be no need to considettiplbyeless restrictive
measures.

49 In the alternative, the Federal Republic of Germany isuitihat the measure laid down in
Paragraph 6b of the EStG, the application of which is limited to the remateassets forming part
of the assets of a permanent establishment located within German terrippopastionate.

50 According to that Member State, it would be diffidolt it to find other equally appropriate
measures which would be applicable to all cross-border situafibose possible measures would
not be less restrictive, since they would involve unreasonable athatines burdens both for the
tax administration and for the taxable person.

51 The deferral of taxation of the capital gains at issgljed to cross-border situations, would, the
Federal Republic of Germany submits, have undesirable consequencetérmon of that tax
advantage to those situations would be liable to lead directdy ttansfer of capital assets and
production facilities to places outside Germany. An incentiverelocate production outside
Germany through stimulating reinvestment cannot, according to tinebbteState concerned, be
required.

Findings of the Court

52 The Commission essentially criticises the Fedeealublic of Germany for treating capital gains
realised on the sale of certain capital assets formirtgop#lie assets of a permanent establishment
located within German territory, in the event of the reinmestt of those capital gains in certain
replacement assets, newly acquired or produced, forming part ofsdeis of a permanent
establishment of the taxable person located within the terrabgnother Member State of the
European Union or of the EEA, more unfavourably than a similar reimesnt made within
German territory.

53 The Commission argues that that difference in tredtimdiable to create barriers to freedom of
establishment and that it infringes Article 49 TFEU and Article 31 of the EEA Agmeie

- Infringement of the freedom of establishment laid down in Article 49 TFEU

54 Article 49 TFEU requires the elimination of resimics on the freedom of establishment. That
freedom includes, for companies established in accordance witbgisation of a Member State
and having their registered office, central administration mrcipal place of business within the
European Union, the right to exercise their activity in other BEmStates through a subsidiary,
branch or agency (judgment @ommission v Denmark, C-261/11, EU:C:2013:480, paragraph 25
and the case-law cited).
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That freedom is also applicable to the transfertofitees of a taxable person from the territory of
one Member State to another Member State (see, to thet, €fenmission v Denmark, C-261/11,
EU:C:2013:480, paragraph 28).

Although, according to their wording, the provisions of the FEtaty on the freedom of
establishment are aimed at ensuring the benefit of national trgatntbe host Member State, they
also prohibit the Member State of origin from hindering the estadlent in another Member State
of one of its nationals or of a company incorporated in accordance witgigst®n. All measures
which prohibit, impede or render less attractive the exercisieeofreedom of establishment must
be considered to be restrictions on that freedom (judgmedorinmission v Denmark, C-261/11,
EU:C:2013:480, paragraphs 26 and 27 and the case-law cited).

In the present case, the tax scheme provided foragmph 6b of the EStG has the effect of
making the benefit of the deferral of recovery of the tax due ocapeal gains arising from the
sale of a capital asset forming part of the assets of agpennhestablishment of the taxable person
located within German territory subject to the condition that those tgpites are reinvested in the
acquisition of replacement assets forming part of the assstgbfan establishment located within
the same territory. A similar reinvestment carried outth@ purpose of acquiring replacement
assets forming part of the assets of a permanent establisbhibattaxable person located within
the territory of another Member State leads, by contrashetamimediate taxation of those capital
gains.

It must be held that that difference in treatment with detigaithe deferral of taxation of the capital
gains at issue is liable to give rise to a cash-flow disadgarftar the taxable person wishing to
reinvest those capital gains in order to acquire replacemeatsasgended for a permanent
establishment located within the territory of a Member Sodber than the Federal Republic of
Germany, in comparison with a taxable person who carries aitnéar reinvestment in a
permanent establishment located within German territory.

That difference in treatment is at the very Idable to make reinvestment effected outside
Germany less attractive than reinvestment effected wiB@nmany. It is, as the Commission
submits, therefore liable to deter a taxable person establish&@rmany from carrying out its
activities through a permanent establishment located withirethieoty of a Member State other
than the Federal Republic Germany.

Such a difference in treatment cannot be explained bigjective difference in situation. In terms
of legislation of a Member State which seeks to tax cagé#als generated within its territory, the
situation of a taxable person who reinvests those capital gainthdopurpose of acquiring a
replacement asset intended for a permanent establishment |lagttedthe territory of another
Member State is, as regards the taxation of the capital géilck were generated in the first of
those Member States prior to that reinvestment, similainab df a taxable person who reinvests
them in order to acquire a replacement asset intended fomampent establishment located within
the territory of that Member State.

It follows that, by making the benefit of the deferrabahtion of the capital gains realised on the
sale of a capital asset forming part of the assets of agpemhestablishment of the taxable person
located within German territory subject to the condition thate capital gains are reinvested for
the purpose of the acquisition of replacement assets forming péne aissets of a permanent
establishment of the taxable person located within that saniterie the tax scheme provided for
in Paragraph 6b of the EStG constitutes a restriction on the freedom of establishment.

It is, however, necessary to determine whether disfiiation may be objectively justified by

24.05.17, 11:3



CURIA - Dokumente http://curia.europa.eu/juris/document/document tgsi?doclang=EN.

overriding public-interest grounds recognised by EU law.

63 According to settled case-law, the freedom of eskabént may be restricted by national
legislation only if the restriction at issue is justified by oming reasons in the public interest. It is
further necessary, in such a case, that that restrictionld be appropriate to ensuring the
attainment of the objective in question and not go beyond what issaegés attain that objective
(see judgment iDI. VI. Finanziaria di Diego della Valle & C., EU:C:2012:552, paragraph 41 and
the case-law cited).

64  As regards, first of all, the justification based on the teepreserve the balanced allocation of the
power to impose taxes between Member States, it should be retigdledhat that justification is a
legitimate objective recognised by the Court, and that, secoml sédttled case-law that, in the
absence of any unifying or harmonising measures of the European Unideniiger States retain
the power to define, by treaty or unilaterally, the criteria for allocating plosvers of taxation, with
a view to eliminating double taxation (judgmentQOMC, C-164/12, EU:C:2014:20, paragraphs 46
and 47 and the case-law cited).

65 In its judgment iNational Grid Indus (C-371/10, EU:C:2011:785), the Court took the view, with
regard to national legislation under which the transfer of theepbd effective management of a
company established under national law to another Member State resulted in theatetagdiion
of the unrealised capital gains relating to the assets ¢ra@df whereas such gains were taxed in
the national context only where they were in fact realised,stat a transfer could not mean that
the Member State of origin had to abandon its right to taypmat@ain which had been generated
within the ambit of its powers of taxation prior to the transfére Court thus held that, in
accordance with the principle of fiscal territoriality, a ivleer State was entitled to charge tax, at
the time of that transfer, on the capital gains arising whath been generated within its territory.
Such a measure was intended to prevent situations capable ofljsimgathe right of the Member
State of origin to exercise its powers of taxation in refatio activities carried on within its
territory, and could therefore be justified on grounds connecteld tvé preservation of the
allocation of powers of taxation between the Member States {eethat effect, judgment in

National Grid Indus, C-371/10, EU:C:2011:785, paragraph 46 and the case-law cited).

66 The Court has also held that it is proportionate, foremni&r State, for the purposes of
safeguarding the exercise of its powers of taxation, to deterthéenéax due on the unrealised
capital gains generated within its territory at the time rwite power of taxation in respect of the
company in question ceases to exist, in that case at theofithe transfer of the company’s place
of effective management to another Member State (see, teffbat, judgment iNational Grid

Indus, C-371/10, EU:C:2011:785, paragraph 52).

67 By contrast, legislation of a Member State which reguhe immediate recovery of the tax due in
respect of the unrealised capital gains generated in the comtiéxtfiscal jurisdiction, at the time
of the transfer of the place of effective management of a companydoeqltside its territory has
been held to be disproportionate by reason of the fact that meastisted which were less
restrictive of the freedom of establishment than the immedgatevery of that tax. In that regard,
the Court has held that it was appropriate to give the taxablenprs choice between, on the one
hand, immediate payment of that tax, and, on the other hand, defeyradrpaf that tax, together
with, if appropriate, interest in accordance with the applicalaliional legislation (see, to that
effect, judgments iMNational Grid Indus, C-371/10, EU:C:2011:785, paragraphs 73 and 85, and
DMC, C-164/12, EU:C:2014:20, paragraph 61 and the case-law cited).

68 In the present case, it should be stated that the iilssjuestion is the taxation of capital gains
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resulting from the sale of the replaced asset which weregedewithin the ambit of the fiscal
jurisdiction of the Federal Republic of Germany. In that reg#@rdnust be noted that the
Commission does not dispute the right of that Member State to tax those capital gains.

69 Thus, in accordance with the case-law cited ingpapa 65 of the present judgment, a
reinvestment of capital gains coming under the taxation powers ofdberal Republic of
Germany, for the purposes of the acquisition of replacement adssetsled for a permanent
establishment of the taxable person located within the terrdbanother Member State, cannot
mean that the Federal Republic of Germany is required to abé@sdaght to tax the capital gains
generated within the ambit of its powers of taxation prior tottaesfer of those capital gains
outside its territory on the ground that they were reinvestethéoacquisition of such replacement
assets.

70 Even if the Federal Republic of Germany, by reasomeofrdinvestment of the capital gains
resulting from the sale of replaced assets with a vieactiring replacement assets forming part
of the assets of a permanent establishment of the taxpayer lan#tsde Germany, was not
entitled to tax the revenue generated by those replacemets, dbae Member State would not,
however, be deprived of its right to tax the capital gains arfsorg the sale of the replaced assets
which were generated within the ambit of its powers of taxatithin its territory prior to that
reinvestment. That right is, moreover, exercised by means of the immieat@tien of those capital
gains at the time of such reinvestment.

71 Inthe present case, the fact that either an unrealised capital gadal@eal capital gain is at issue
is irrelevant in this regard. What is of importance is thattegards one or other of those capital
gains, similar transactions, carried out in the purely domestitext of a Member State, unlike a
cross-border transaction, did not result in the immediate taxation of those capsal gai

72 Although taxation of the capital gains at issue at the ¢f reinvestment of those gains, for the
purpose of acquiring replacement assets outside the national yemtor be justified on grounds
related to the need to preserve the division of the powerxatida between the Member States,
national legislation such as that here at issue, which hadféwt of providing, in all cases, for the
immediate recovery of tax on those capital gains at the timinedf reinvestment outside the
national territory, goes, as stated in paragraph 67 of the present judgment,\reranypyereason of
the existence of measures which are less restrictive ofr¢leelom of establishment than an
immediate recovery of tax, beyond what is necessary to aliainbjective related to the need to
preserve the division of powers of taxation between the Member States.

73 Suffice it to state that it follows from the céee-of the Court that the taxable person should be
given the choice of opting between, on the one hand, the fact of béagiagministrative burden
relating to deferral of the charging of the tax at issue, amdhe other, the immediate recovery of
that tax. In the event that the taxpayer considers that that burdent excessive and chooses to
bear it, the burden to be borne by the tax authorities cannot beledges excessive either (see, to
that effectNational Grid Indus, C-371/10, EU:C:2011:785, paragraph 77).

74 The restriction at issue cannot, next, be justifiethbyneed to guarantee the coherence of the
national tax system, which the Court has recognised as constiautiogerriding public-interest
ground. For an argument based on such a justification to succeed, it is netedsadirect link be
established between the tax advantage concerned and the offsetting of that adyaateaeicular
tax levy (judgments ifCommission v Portugal, C-345/05, EU:C:2006:685, paragraph 29, and
Commission v Swveden, C-104/06, EU:C:2007:40, paragraph 26).

75 In the present case, there is no such direct linkofexd by the Commission, the tax advantage at
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issue, namely the deferral of taxation of the capital gaindtireg from the sale of the replaced
asset, has as its counterpart, notwithstanding the technique adoptewnferring that tax
advantage, the subsequent taxation of the capital gains arisinghieosale of that replaced asset
and not the taxation of the separate capital gains generated by the sale of the repkssshe

As regards, finally, the objective pursued by the natlegadlation at issue, namely the desire to
promote investment in the same undertaking and the restructurihgtairtdertaking, in order to
ensure its continuity and to maintain employment in Germany, andlhe assumption that such
considerations may, under certain circumstances and conditionsiuterstceptable justification
for national legislation providing for a tax benefit for naturalemal persons (see, to that effect,
judgment inGeurts and Vogten, C-464/05, EU:C:2007:631, paragraph 26), it does not appear that
that objective can be achieved only if the replacement assetcalmes within the powers of
taxation of the German authorities.

That objective can be achieved without any need to lag dovebligation of reinvestment within
the territory of the Member State concerned. That objective woelldimilarly achieved if the
taxable person were to choose to reinvest the capital gaininggum the sale of the replaced
asset for the purposes of acquiring a replacement asset fornmingf plae assets of a permanent
establishment located within the territory of another MembateStather than within Germany.
Notwithstanding the categorisation, for tax purposes, of a permastabtishment located outside
the national territory, under conventional tax law, and the tatntent of the replacement asset
under that law, the replacement asset would, in any event, bd timkke economic activity of the
taxable person and would, therefore, contribute to enhancing the prombtiovestment in the
undertaking and the restructuring of that undertaking and could, accordmglyantee the
continuity of that economic activity (see, to that effect, judgma Commission v Portugal,
C-345/05, EU:C:2006:685, paragraphs 31 to 33 and 35).

In that context, no relevance attaches to the metehia, in the case of reinvestment outside
national territory, the power to tax revenue generated by thaecespkent asset may be a matter for
another Member State. Suffice it, in that regard, to note that, andeotce with settled case-law, an
objective of a purely economic nature, such as the desire tasecraational tax revenue or to
reduce that revenue, cannot constitute an overriding public-interest gsoghdas to justify a
restriction on a fundamental freedom guaranteed by the Treagy jadgments inerkooijen,
C-35/98, EU:C:2000:294, paragraphs 48 and 59,CAn¥I1. Finanziaria di Diego della Valle & C.,
C-380/11, EU:C:2012:552, paragraph 50).

It follows that it must be held that the Commissionadhef claim alleging infringement of
Article 49 TFEU is well founded.

- Infringement of Article 31 of the EEA Agreement

The rules prohibiting restrictions on the freedom of eshabént laid down in Article 31 of the
EEA Agreement are identical to those laid down by ArticleTE&U. The Court has accordingly
specified that, in the field at issue, the rules laid dowthe EEA Agreement and those laid down
by the FEU Treaty must be given a uniform interpretation (judgme@bmmission v Denmark,

C-261/11, EU:C:2013:480, paragraph 42 and the case-law cited).

However, EU case-law which relates to restrictions on the exefdi®edom of movement within
the European Union cannot be transposed in its entirety to th@ofres guaranteed by the EEA
Agreement, since those latter freedoms are exercised \aittifierent legal context (judgment in

Commission v Denmark, C-261/11, EU:C:2013:480, paragraph 44 and the case-law cited).
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82 In the present case, the Federal Republic of Germangdbandicated why the considerations
relating to the obstacle to the freedom of establishment prdhiiitArticle 49 TFEU and its lack
of justification cannot be transposedtatis mutandis to Article 31 of the EEA Agreement. In those
circumstances, it is appropriate to take the view that the @gsion’'s head of claim alleging
infringement of Article 31 of the EEA Agreement is also well founded.

83 It follows from all of the foregoing considerations thamiist be held that, by adopting and
maintaining in force the tax scheme provided for in Paragrapdf @ire EStG, which makes the
benefit of the deferral of taxation of the capital gains redl@sethe sale of a capital asset forming
part of the assets of a permanent establishment of the taxablen decated within German
territory subject to the condition that those capital gains emvested in the acquisition of
replacement assets forming part of the assets of a permatablisament of the taxable person
located within that territory, the Federal Republic of Getynhas failed to fulfil its obligations
under Article 49 TFEU and Article 31 of the EEA Agreement.

Costs

84  Under Article 138(1) of the Rules of Procedure of the Coultsifce, the unsuccessful party is to
be ordered to pay the costs if they have been applied for sutieessful party’s pleadings. Since
the Commission has applied for costs and the Federal Republermia@y has been unsuccessful,
the latter must be ordered to pay the costs.

On those grounds, the Court (Third Chamber) hereby:

1. Declares that, by adopting and maintaining in force the tax scheme provided for in
Paragraph 6b of the Law on Income Tax (Einkommensteuer gesetz), which makes the
benefit of the deferral of taxation of the capital gains realised on the sale of a capital
asset forming part of the assets of a permanent establishment of the taxable person
located within German territory subject to the condition that those capital gains are
reinvested in the acquisition of replacement assets forming part of the assets of a
per manent establishment of the taxable person located within that territory, the Federal
Republic of Germany has failed to fulfil its obligations under Article 49 TFEU and
Article 31 of the Agreement on the European Economic Area of 2 May 1992;

2.  Ordersthe Federal Republic of Germany to pay the costs.

[Signatures]

* Language of the case: German.
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