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JUDGMENT OF THE COURT (Fifth Chamber)

17 September 2015)

(Reference for a preliminary ruling — Free movement of capital — Article 56 EC -fininte
taxation of capital gains and income from the disposal of holdings by a national foundation —
Refusal of right to deduct from the taxable amount gifts to non-resident benefickamegtdrom
tax in the Member State of the foundation under a double taxation convention)

In Case G589/13,

REQUEST for a preliminary ruling under Article 267 TFEU frohe tVerwaltungsgerichtshof
(Austria), made by decision of 23 October 2013, received at the Court on 19 Novemben 204.3, i
proceedings

F.E. Familienprivatstiftung Eisenstadt,
Intervener:
Unabhéangiger Finanzsenat, Aul3enstelle Wien,
THE COURT (Fifth Chamber),

composed of T. von Danwitz, President of the Chamber, C. Vajda, A. Rosas @ appé&. Juhasz
and D. Svaby, Judges,

Advocate General: M. Wathelet,

Registrar: M. Aleksejev, Administrator,

having regard to the written procedure and further to the hearing on 21 January 2015,

after considering the observations submitted on behalf of:

- the Austrian Government, by C. Pesendorfer, J. Bauer and M. Klamert, acting as Agents,

- the European Commission, by A. Cordewener, W. Roels and M. Wasmeier, acting as Agents,
having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following

Judgment

1 This request for a preliminary ruling concerns the interpretation of Article 56(1) EC

2 The request has been made in proceedings brought by Fikeriamatstiftung Eisenstadt (‘the
private foundation’) against the decision of the Unabhangiger Finanzgamagnstelle Wien
(Independent Finance Tribunal, External Section, Vienna, ‘the UM@Y) refused the private
foundation the right to have gifts paid to beneficiaries residentther Member States taken
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account of in calculating a tax to which the private foundatios subject in respect of the 2001
and 2002 assessment periods.

Austrian Law

3 The Austrian legislation relevant to the caséh@émain proceedings concerns the taxation of
private foundations in 2001 and 2002.

System of taxation of private foundations before 2001

4 Private foundations (Privatstiftungen) were introducednbyAustrian legislature in 1993 by
means of the Privatstiftungsgesetz (Private Foundations Law, BGBI. No 694/1993).

5 Private foundations are subject to corporation tax. Meless, on the basis of the legislation that
was in force until the end of 2000, capital gains and income fromngsldivhen received by
private foundations, were generally exempt from corporation takeatetvel of the foundation.
Taxation thus took place at the time when the income was tramktertiee various beneficiaries as
a result of gifts made by private foundations. Under Paragraph 27(Int @oi of the
Einkommensteuergesetz 1988 (Income Tax Law, ‘the EStG 1988’), thitsevgre considered,
when received by their beneficiary, to be capital gains subject to capital gains tateadf 25%.

System of taxation of private foundations from 2001 to 2004

6 The system of taxation of private foundations was amdrmlad2001 by the Budgetbegleitgesetz
2001 (Supplementary Budget Law, BGBI. I, No 142/2000), inter alidéyrtroduction of several
new provisions in the Korperschaftsteuergesetz 1988 (Law on corpotatiol988, ‘the KStG
1988).

7 According to the explanatory memorandum to the Budgetbegleitgesetz 2001, those progisions
principally intended to reduce the complete exemption from corpor&sorfirom which private
foundations previously benefited and to levy a ‘schedular’ tax tirect those foundations at a
reduced rate on certain private foundations’ capital gains and enfrom holdings. That direct tax
at a reduced rate has been termed as ‘interim taxation’ (Zwischensteuertetime tax’).

8 Paragraph 13(3) of the KStG 1988, as amended by the Budgetbegleitgesetz 2001, states:

‘In the case of [private] foundations which do not fall under PapdgBa points 6 or 7, or under
Paragraph 7(3), the following are not to be taken into account eishearnings or as income, but
are to be taxed separately in accordance with Paragraph 22(3):

1. domestic and foreign capital gains from

- cash deposits and other accounts with credit instisi{iParagraph 93(2), point 3, of
the [EStG 1983)),

- debt securities within the meaning of Paragraph 98@®)is 1 to 3, of the [EStG
1988], if, when issued, they are offered, in law and in fact, to unspecified persons,

- debt securities within the meaning of Paragraph 98¢®)ts 4 and 5, of the [EStG
1988], in so far as such capital gains fall within the scopecoime from capital assets
within the meaning of Paragraph 27 of the [EStG 1988];

2. Income from the disposal of holdings within the meaning of Paragraph 31 B5tG 1988],
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unless subparagraph 4 applies.

Tax shall not be payable (Paragraph 22(3)) on capital gains and irfcomethe disposal of
holdings in so far as gifts within the meaning of Paragraph 23¢int 7, of the [EStG 1988] were
made in the assessment period, capital gains tax was withheld from thenpisadcheans tax is not
exempted on the basis of a double taxation convention.’

9 Under Paragraph 22(3) of the KStG 1988, as amended by the Budgetbegl€t@sdhe rate of
corporation tax for a private foundation’s capital gains and other mctemable under
Paragraph 13(3) of the KStG 1988 was 12.5%.

10  Under Paragraph 24(5) of the KStG 1988, as amended by the Budgetbegleitgesetz 2001

‘Corporation tax payable on capital gains and income within thenimgaf Paragraph 13(3) and
(4) shall be credited by way of assessment in accordance with the following provisions:

1. Corporation tax shall be determined and paid on the ssibmisf a tax return after an
assessment of the taxable amount.

no

Private foundations must have made gifts within the meanhiRgragraph 27(1), point 7, of
the [EStG 1988] that are not exempted from tax within the meafitige last sentence of
Paragraph 13(3).

3.  The tax credit shall be 12.5% of the taxable amount of the gifts for the @ofpeshholding
capital gains tax.

4, Private foundations shall maintain an account in whicledhgoration tax paid in each year,
the amounts credited and the balance remaining after the dedofcéaoh tax credit shall be
recorded on an ongoing basis.

5. In the event of the dissolution of a private foundation, theendfdihe amount eligible to be
credited at the date of dissolution shall be the subject of a tax credit.’

Information relating to the system of interim taxation in Austrian law

11  The explanatory memorandum of the Budgetbegleitgesetz 2001, citedrbferring court, states,
with regard to the interim tax:

‘... from 2001][, ijnterest earned on deposit securities and debtises is to be subject to a form
of interim tax, and at a specially reduced rate. The tix dae first when the income accrues. If
gifts are (subsequently) made by a private foundation, however, addix will be granted in
accordance with the detailed statutory rules. Consequentlyntberd of the gifts does not affect
the overall tax charge.

The system is implemented by amendments to the law in ®as.aFirst, the previous exemption
provisions in Paragraph 13(2) [of the KStG 1988] are correspondingly modified. Phgdrespt
income will be taxed in the form of schedular taxation at a estluate of 12.5% (Paragraph 13(3)
[of the KStG 1988]) by way of assessment. No tax will be duaevtiistributions are made in the
year when interest earnings accrue. Secondly, a tax crékdé same rate as that of the reduced tax
is provided for in Paragraph 24(5) [of the KStG 1988]; this is &dtkby way of assessment. The
tax credit presupposes, first, that the reduced tax hastiroéan paid at the date when the tax
return is submitted. In addition, there must be gifts from wbéaghital gains tax has been withheld.
The tax credit is granted at a rate of 12.5% of a gift, which is the same as the reduoétheatax.
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In terms of form, an account must be kept, detailing the moveraedtdalance of the sums that
may be used for a tax credit.

For example: in 2001 a private foundation receives income from interest in dlv@taoh 2 000 000
Austrian schillings (‘ATS’). Gifts in that year total ATS 500 OQfiterim tax at a rate of 12.5%, that

is to say ATS 187 500, is due. In 2002, income from interest amtmuAES 2 500 000. No gifts

are made in that year. Interim tax for 2002 is ATS 312 500. In 2668me from interest is ATS

2 000 000 and gifts total ATS 2 100 000. No interim tax is du¢hfryear. Consequently, 12.5%

of ATS 100 000, that is to say ATS 12 500, is credited from the interim tax paid in 2001 and 2002.’

The dispute in the main proceedings and the question referred for a pliminary ruling

12 In 2001 and 2002 the private foundation, which is established Auaskeian law, received capital
gains and income from the disposal of holdings falling under the scope dirst sentence of
Paragraph 13(3) of the KStG 1988, as amended by the Budgetbegleitgesetzt 200 kafne time,
the private foundation made gifts during those two years to a peesading in Belgium and
another residing in Germany.

13 In each of those two years, the private foundation wirthelcapital gains tax at source at a rate
of 25% to which the beneficiaries of those gifts were subjectt@msferred that amount to the
Austrian tax authorities.

14 However, both of the foreign beneficiaries subsequently sesglithe Austrian tax authorities to
reimburse the capital gains tax charged on their gifts on the dfathe double taxation convention
in force between the Republic of Austria and their State sifleace. The beneficiary residing in
Belgium made his requests with regard to 2001 and 2002 and obtamédeambursement of the
Austrian capital gains tax that had been withheld at sourdbeogifts that he had received. The
beneficiary residing in Germany made his request only for 2001 adsw obtained a full
reimbursement of the corresponding capital gains tax.

15 In its tax return concerning corporation tax for 20012002, the private foundation reduced the
amount of its capital gains and income derived from disposals of holthiagsvere in principle
subject to ‘interim taxation’ under the first sentence of PaphgE3(3) of the KStG 1988, as
amended by the Budgetbegleitgesetz 2001, by deducting the gifts madsdaawo beneficiaries
from its taxable amount for both years. Since the amount of thosengift greater that the capital
gains and income from disposals, the private foundation declare@tdetaamount of EUR 0, on
the basis of which it should have been exempted from paying any tax.

16 However, the Finanzamt (Finance Court) having jurisdiatidhe case considered that to deduct
the gifts made to the beneficiaries from its taxable amountpneduded by the first sentence of
Paragraph 13(3) of the KStG 1988, as amended by the Budgetbeglei@@3&izsince those
beneficiaries had been exempted from capital gains tax under a&daxation convention. As a
result, the tax authorities charged interim tax at a rate2d8% on the capital gains and income
from holdings derived in 2001 and 2002 under Paragraph 22(3) of the KStG $388eaded by
the Budgetbegleitgesetz 2001.

17 The private foundation appealed before the UFS againstdiseods concerning the corporation
tax of which it had been notified for 2001 and 2002.

18 In the alternative, the private foundation claimed beferdJFS that it should be granted a tax
credit in the following years in the amount of the interim tax previopaigt under Paragraph 24(5)
of the KStG 1988, as amended by the Budgetbegleitgesetz 2001.
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19 By decision of 10 June 2010, the UFS upheld the validity oftdwem tax which had been levied
on the private foundation at the then applicable rate of 12.5% of the taxable arhambhad been
not reduced by the gifts to the beneficiaries in Belgium and Germany in 880t the beneficiary
in Belgium in 2002.

20 In upholding the position of the tax authorities, the UFS tio®k/iew that, with regard to those
gifts, exemption from capital gains tax was granted on the bésisuble taxation conventions,
which meant that the gifts could not be deducted from the taxable amount of the interim tax.

21  Nevertheless, the UFS partially upheld the private foundagile@sn the alternative that it should
be granted a tax credit a posteriori for the interim tax dug0bi, under Paragraph 24(5) of the
KStG 1988, as amended by the Budgetbegleitgesetz 2001, in respect of corpordtiotha2002
tax year. The UFS thus considered that the gifts made in 2002 tbeneficiary residing in
Belgium entitled the private foundation to such a partial tax credit.

22 The private foundation appealed against the decision of the UFS beforenthkuvigsgerichtshof
(Administrative Court, Austria).

23 The private foundation claims before the referring chbattit is contrary to the free movement of
capital under Article 56 EC to preclude gifts on which the beimefes have been exempted from
capital gains tax on the basis of a double taxation convention frag Beducted from the taxable
amount for the purposes of calculating the interim tax, even if the UFS accepts shat thié same
type made in subsequent years may give rise to an entitlement to tax credits.

24 The referring court, which has already held that dyosder gifts by private foundations are
movements of capital within the meaning of Article 56 EC, ithefview that it is very likely that
to levy a tax on private foundations, which arises only in tise cé gifts to foreign beneficiaries
but not in the case of gifts to domestic beneficiaries, as the tax authorities and&thawgéRdecided
to do in the case in the main proceedings, constitutes &tiestof the free movement of capital
because it is likely to discourage similar cross-border arrangembatgas, in accordance with the
principle of free movement, even a restriction of limited scope or minor importapazhibited.

25 The referring court states that assessing whetheestrection of the free movement of capital
brought about by Paragraph 13(3) of the KStG 1988, as amended by the Budijgésette2001,
is potentially justified is made more difficult by the facat its purpose was never explained in the
preparatory work leading to that law.

26 The referring court explains in that regard that theeisysf interim taxation aimed to overcome
two problems relating to the system of taxing resident privaiadations. The first problem was
related to the ability to reinvest free of corporation téces capital gains and income from
disposals of holdings were, until the end of 2000, not taxed. The secomdlatad to the fact that
in Austria gifts to beneficiaries residing abroad were natdasince only the Member State of the
beneficiaries’ residence was entitled to tax those gifts under double taxation comventi

27 In the present case, the referring court is of thve thiat, where the interim tax must be paid even
if a gift is made, the system of interim taxation serves to alleviateotieequences of the second of
the problems of that system of taxation, namely the lack of taxation in Austria.

28 In that regard, the referring court observes that shesémtence of Paragraph 13(3) of the KStG
1988, as amended by the Budgetbegleitgesetz 2001, merely mitigatpdolihem but did not
resolve it entirely because private foundations are not taxed oefipitout are required to pay a
tax — the interim tax — which, under Paragraph 24(5) of the KI®I8B, as amended, will be the
subject of a tax credit and reimbursed in full at the latdstn the foundation is dissolved. Until
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that tax credit is granted, the private foundation at issuensillbe able to reduce its taxable
amount through gifts to beneficiaries who are exempt from tax under a double taxation convention.

The referring court does not rule out the possibility thelh & restriction introduced by the
national tax legislation may impair the free movement of capgtarred to in Article 56 EC, but
takes the view that the differences between the complex teeasys which it is required to give a
ruling and similar cases examined in the relevant casefdie Court of Justice are too great for
that conclusion to be regarded as obvious.

In those circumstances, the Verwaltungsgerichtshof has decided to staglipgscaed to refer the
following question to the Court for a preliminary ruling:

‘Is Article 56 EC to be interpreted as precluding a systemthe taxation of capital gains and
income from the disposal of holdings of an Austrian private foundaticdhencase where that
system provides for a tax charge to be imposed on the foundatioa fiortn of an ‘interim tax’ in
order to ensure single national taxation only in the case wheriednasis of a double taxation
convention, the recipient of gifts from the private foundation is exempt from cgaited tax which
in principle is chargeable on gifts?’

The question referred for a preliminary ruling
Preliminary observations

According to its wording, the question referred by themeltcourt concerns the levying of the
interim tax on resident private foundations where the beneficiariegifts made by those
foundations are exempt from tax in Austria on the basis of a doakdtidn convention. That
guestion is intended to ascertain whether Article 56 EC ymtesla system such as that established
for the levying of the interim taxation on foundations from 2001 whigt issue in the case in the
main proceedings.

As is apparent from paragraphs 7, 11, 26 to 28 of thenpjadgment, the order for reference
describes at some length the system of interim taxationua isghe case in the main proceedings,
which is a complex system in the light of which the referdogrt states that it refers its question
and one which must be taken into consideration before the question itself can be fully understood.

In the light of that description, it appears that the daflise referring court relate, within the
context of interim taxation which is charged on the capital gamsincome from the disposal of
holdings that a resident private foundation has received in the afusisgiven assessment period,
to the right of such a foundation to deduct the amount of gifts madegdivat term from its
taxable amount. That deduction is permitted only if the benefioahe gift is taxable in the
Republic of Austria. However, such a deduction is refused ¢orgdation where the beneficiary of
a gift resides in a Member State other than the Republic dfidawnd relies on a double taxation
convention in order to be exempted from Austrian capital gains tax.

As a result, by its question, the Verwaltungsgerichtsiaf, an essence, whether Article 56 EC
must be interpreted as precluding tax legislation of a Memia¢e Such as that at issue in the case
in the main proceedings under which, as regards interim tax vughaarged on capital gains and
income from the disposal of holdings of a resident private foundatiorfotiedation has the right
to deduct from its taxable amount only gifts made in the coursegfea assessment period that
have been the subject of a tax levied on the beneficiaries ¢ thfis in the Member State in
which the foundation is taxed, whereas such a deduction is excludbdtmational tax legislation
where the beneficiaries reside in another Member State arekampted, on the basis of a double
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taxation convention, from a tax that is otherwise charged onigifte Member State in which the
foundation is taxed.

Restriction on the free movement of capital

35  According to the settled case-law of the Court, Article 56(1) EC lays downralg@oegibition on
restrictions on the movement of capital between Member Sjatiegnents inPersche C-318/07,
EU:C:2009:33, paragraph 23, alléhttner, C-510/08, EU:C:2010:216, paragraph 18).

36 In the absence of a definition in the EC Treaty ajvement of capital’ for the purposes of
Article 56(1) EC, the Court has recognised the nomenclature whramsfAnnex | to Council
Directive 88/361/EEC of 24 June 1988 for the implementation of Amdiclef the Treaty [repealed
by the Treaty of Amsterdam] (OJ 1988 L 178, p. 5) as having indécatilue, even though that
directive was adopted on the basis of Articles 69 and 70(1) &HEi=Treaty (later Articles 69 and
70(1) of the EC Treaty both of which were repealed by the yireBtAmsterdam), it being
understood that, in accordance with the introduction to that annexjsthg contains is not
exhaustive. Gifts and endowments appear under heading XI, ‘Perspital ceovements’, of that
annex (judgments irPersche C-318/07, EU:C:2009:33, paragraph 2Mfattner, C-510/08,
EU:C:2010:216, paragraph 19; an@ommission v Spain C-127/12, EU:C:2014:2130,
paragraph 52).

37 The Court has already held that the tax treatmentftsf gihether they are gifts of money,
immovable property or movable property, falls under the provisions ofrdeyTon the movement
of capital, except where their constituent elements are conifiiieoh a single Member State (see,
to that effect, judgments iRersche C-318/07, EU:C:2009:33, paragraph Mattner, C-510/08,
EU:C:2010:216, paragraph 20; a@dC-133/13, EU:C:2014:2460, paragraph 18).

38 The case in the main proceedings does not directly relate to the tax treatnfeninothgi sense of
a difference in treatment between gifts made to residempieats and gifts made to recipients
resident in another Member State. It concerns the tax treatofieresident private foundations
which differs according to whether the gifts that it makeswaade to recipients residing in Austria
or recipients residing in another Member State.

39 In the case in the main proceedings, in 2001 and 2002, ivla¢e floundation made gifts, in
particular, to two recipients residing in a Member Stakemthan the Republic of Austria. Those
gifts involved payments being made without any consideration being given by the rechetits
Commission correctly states, both the initial contribution of tketado the foundation on its being
set up by the founder as well as the subsequent payments made freragbeis to the recipients
fall within the concept of ‘movement of capital’ within the meaning of Article 56(1) EC

40 It follows that a situation such as that in the easthe main proceedings in which a private
foundation established in Austria makes gifts to two recipieais residing in Belgium and the
other in Germany, concerns, both for 2001 and 2002, international moveoher#pital, which
may not be the subject of any restriction under Article 56(1) EC.

41 It must therefore be examined, in the first place, whethesubmitted by the private foundation in
the case in the main proceedings and the Commission in ttewobservations before the Court,
national legislation such as that at issue in the case maine proceedings constitutes a restriction
on the movement of capital.

42 The system established by Paragraph 13(3) of the KStG #38&mended by the
Budgetbegleitgesetz 2001, involves a difference of treatment betesident private foundations
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in their right to an immediate reduction in the interim aaxording to whether the beneficiaries of
the gifts that they make in the course of a given tax yeasrawmet subject to Austrian capital gains
tax.

43  Although, as the Austrian Government claims, gifts fochvbuch a right to immediate reduction
or immediate reimbursement is excluded can also include giftereficiaries residing in Austria
where those beneficiaries are exempted from capital gains tax, theyircpeagticular gifts made to
non-resident beneficiaries in so far as, under the model doubletaganvention drafted by the
Organisation for Economic Co-operation and Development (OECD), ajiftsconsidered to be
income within the meaning of Article 21(1) of that model convention, and are nbtdanaustria
since they are subject to the exclusive powers of taxation ofState of residence of the
beneficiary.

44 As the Commission submits, such movements of capéaleatricted by the last sentence of
Paragraph 13(3) of the KStG 1988, as amended by the Budgetbegleitg@8&tzwhich is
applicable to the case in the main proceedings.

45 Since a resident private foundation is entitled todacte®n of, and even exemption from, the
interim tax on gifts that it has made to national benefigaaga result of the deductibility of those
types of gifts from the taxable amount of that tax, such a foundatignailvother things being
equal, always have greater financial means at its disposatahabe used either immediately to
make additional gifts to resident beneficiaries or used to olatdditional income, which will
enable it subsequently to grant larger gifts to the same beneficiaries.

46 In addition, the unfavourable tax treatment which folloas fthe application of the last sentence
of Paragraph 13(3) of the KStG 1988, as amended by the Budgetbeglei¥¥ktin the case of
gifts to beneficiaries exempt from capital gains tax in Aasais a result of a double taxation
convention concluded between the beneficiaries’” Member Statesidenee and the Republic of
Austria, is capable of leading to a restriction at the level of the foundation itself.

a7 A foundation which has beneficiaries residing in theonatiterritory and others residing in
another Member State would therefore be discouraged from makisgtgithe latter because,
without being able to benefit from a tax reduction or reimbursemesdnnection with those gifts,
the interim tax charged on its income reduces the aggregateidinameans at its disposal both for
generating income and for making gifts to resident beneficigidabe level of the foundation, this
would lead to a distortion in the resulting selection, frotaxapoint of view, between international
gifts which are less advantageous and national gifts which are more advantageous.

48  Furthermore, in so far as gifts to beneficiaries residing in another M8tabemwill lead to interim
taxation being levied at a rate of 12.5% on his foundation, it is from the founder’s poieivdess
advantageous from the outset to set up a private foundation withdianes residing in another
Member State than setting up an equivalent foundation with beneficiaries residing onlyria. Aus

49 In this context, it is clear that it is not neces$ar the tax charge to be excessive or definitive for
tax legislation to be regarded as forming a prohibited restriction of a fundamerdahiree

50  According to the settled case-law of the Court, a restriction on arfantd freedom is prohibited
by the Treaty, even if it is of limited scope or minor impoce (see, to that effect, regarding the
free movement of capital, judgmentbikman and Dijkman-LavaleijeC-233/09, EU:C:2010:397,
paragraph 42; and, regarding the freedom of establishment, judgmeddsnmissionv France
C-34/98, EU:C:2000:84, paragraph 49, ashel Lasteyrie du SaillantC-9/02, EU:C:2004:138,
paragraph 43).
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51 A cash-flow disadvantage which arises from a cross-bsitd@tion can form a restriction on a
fundamental freedom where such a disadvantage does not arise in a purely natiomal Ge&tio
that effect, judgments iMetallgesellschaft and Other€-397/98 and €410/98, EU:C:2001:134,
paragraphs 44, 54 and 78; and Y C-436/00, EU:C:2002:704, paragraphs 36 and Ré&we
Zentralfinanz C-347/04, EU:C:2007:194, paragraphs 26 to R@tional Grid Indus C-371/10,
EU:C:2011:785, paragraphs 36 and BRKIC, C-164/12, EU:C:2014:20, paragraphs 40 to 43; and
Commissiory Germany C-591/13, EU:C:2015:230, paragraphs 55 to 61).

52 A difference of treatment concerning the calculatioh@fnterim tax is capable of resulting in a
disadvantage in terms of cash-flow for a resident private foundaftisinng to make gifts to
recipients residing in another Member State and can therfgfiorea restriction on fundamental
freedoms if the private foundation at issue does not incur the same disadvantpgeelg aational
situation. The private foundation in the case in the main proceedogsred a cash-flow
disadvantage of that kind arising from gifts that it made to baag®@s residing in Belgium and
Germany in 2001 and 2002, and that disadvantage has not been offsetdy drexlit upheld by
the UFS, which attributed part of the interim tax due for 2001 to that due in 2002.

53 The application of the last sentence of Paragraph 13(Be dfStG 1988, as amended by the
Budgetbegleitgesetz 2001, therefore leads to a restriction afethenovement of capital, which is,
in principle, prohibited by Article 56 EC.

54 It must, however, be considered, in the second place, whethesthetioa on the free movement
of capital is capable of being objectively justified having regard to the provisions of #tg. Tre

55 In that regard, under Article 58(1)(a) EC, the provisionérttle 56 EC ‘shall be without
prejudice to the right of Member States ... to apply the relgwantisions of their tax law which
distinguish between taxpayers who are not in the same situatibnregard to their place of
residence or with regard to the place where their capital is invested'.

56 In so far as Article 58(1)(a) EC is a derogatimmfrthe fundamental principle of the free
movement of capital, it must be interpreted strictly. It carthetefore be interpreted as meaning
that all tax legislation which draws a distinction betwesetpayers on the basis of their place of
residence or the State in which they invest their capit@liismatically compatible with the Treaty
(judgments iMMattner, C-510/08, EU:C:2010:216, paragraph 32, &athtander Asset Management
SGIIC and OthersC-338/11 to G347/11, EU:C:2012:286, paragraph 21).

57 The derogation in Article 58(1)(a) EC is itself tdi by Article 58(3) EC, which states that the
national provisions referred to in paragraph 1 of that article ‘shall not constitwgares rof arbitrary
discrimination or a disguised restriction on the free movement of capigdayments as defined in
Article 56’ (judgments irMattner, C-510/08, EU:C:2010:216, paragraph 33, &ahtander Asset
Management SGIIC and OthefG-338/11 to G347/11, EU:C:2012:286, paragraph 22).

58 The differences in treatment authorised by Articld )8 EC must therefore be distinguished
from discrimination prohibited by Article 58(3) EC. The case-laimhe Court shows that, for
national tax legislation such as that at issue in the catigeimain proceedings to be capable of
being regarded as compatible with the provisions of the Treaty on thedves@nt of capital, it is
necessary that the difference in treatment concern situatioick are not objectively comparable
or be justified by an overriding reason in the public interestrtler to be justified, moreover, the
difference in treatment between those two categories ofrgifts not go beyond what is necessary
in order to attain the objective of the legislation in ques(see, to that effect, judgments in
Manninen C-319/02, EU:C:2004:484, paragraph 2®attner, C-510/08, EU:C:2010:216,
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paragraph 34; andantander Asset Management SGIIC and Oth&838/11 to C347/11,
EU:C:2012:286, paragraph 23).

Whether the situations are comparable

59 The Austrian Government claims that the legislatiossate in the main proceedings does not
constitute a restriction of the free movement of capital bedhessituation of a private foundation
making gifts to beneficiaries that are residents of a Merfiv@te with which the Republic of
Austria has concluded a double taxation convention on the basis of @@ Gifivention model is
not objectively comparable to that of a private foundation making gifts to resident beeficia

60 According to that government, in the case of gifts to esiaent beneficiaries, the situation of a
resident private foundation that principally falls within the scopthe powers of taxation of the
Austrian State is, at the most, comparable to the situation of Jodndation in the case of gifts to
resident beneficiaries where that Member State can exécigewers of taxation principally over
those gifts as far as they concern non-resident beneficiaries.

61 However, that would not be the case as a general mgke isiappears from the double taxation
conventions that follow the OECD model that the Republic of Austria doefiave powers of
taxation over gifts to non-resident beneficiaries. Consequentlye dine situations are not
comparable, there is no reason in such cases for applying,lavéhef the foundation, the system
of granting tax credit with regard to the interim tax whiglgranted in the case of gifts to resident
beneficiaries in order to prevent economic double taxation and tweesigstematic single taxation
in the national territory.

62 In that regard, contrary to the submissions of the AnsBbvernment, the difference in treatment
is not explained by a difference in objective situation as far as the foundation is concerned.

63 As stated by the Commission, having regard to ArBélig)(a) EC, the making of gifts by
Austrian private foundations to resident beneficiaries is atsituabjectively comparable to that
where the same foundations make gifts to beneficiaries resmiagather Member State. In both
cases, the gifts are made from the assets of the private fmumdafrom increases in those assets
resulting from their investment.

64 Furthermore, under the double taxation conventions that it hdsd=mhevith the Kingdom of
Belgium on the one hand and the Federal Republic of Germany on thewdtlod, in accordance
with the OECD convention model, determine the exclusive right,dcin ef the contracting States,
to tax the beneficiaries of gifts residing in its territotiye Republic of Austria renounced the
exercise of its powers of taxation over gifts to persons residing in tivosether Member States. It
cannot therefore invoke a difference in objective situation betwesident private foundations
whereby the beneficiaries of gifts that those foundations makeithex eesident in Austria and
taxable there, or resident in one of those other two Membeis&tatenot subject to its powers of
taxation, in order to subject foundations making gifts to the l&iter specific tax on the ground
that those beneficiaries are not subject to its tax jurisdiction.

65 In addition, even if it were also necessary to th&eeneficiaries of those foundations’ gifts into
account, it is clear from the order for reference that thesysf interim tax was intended to create
a ‘schedular’ system of taxation at the level of the foundationswaitributing only a temporary
nature to the tax in order to counteract the tendency of private foundatioemt@st’. In line with
its ‘temporary’ nature, that tax was required to be reimbuirsédll at the latest when the private
foundation is dissolved since it resulted in a tax crediawodr of the foundation corresponding to
the amount that it had paid in respect of the interim tax. The plaesidénce of the beneficiary of
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a gift was irrelevant in that regard.
An overriding reason in the public interest

It must be determined, also, whether the restrictidchemovement of capital which is the result
of national legislation such as that at issue in the cageeimain proceedings may be objectively
justified by an overriding reason in the general interest.

In the first place, it is necessary to ascertain whether taeedie in treatment at issue in the main
proceedings may be justified by the need to preserve the balalhmestion of powers of taxation
between the Member States, as the Austrian Government claims.

It should be recalled in that regard that preservafianbalanced allocation of powers of taxation
between Member States is a legitimate objective recognisédebourt. Moreover, it is settled
case-law of the Court that, in the absence of any unifying or hasmgmneasures adopted by the
European Union, the Member States retain the power to defirtieediy or unilaterally, the criteria
for allocating their powers of taxation, particularly with awié eliminating double taxation
(judgments inDMC, C-164/12, EU:C:2014:20, paragraphs 46 and @@mmissionv Germany

C-591/13, EU:C:2015:230, paragraph 64; ar@rinewald C-559/13, EU:C:2015:109,
paragraph 40).

However, in circumstances such as those of the case in the main proceedingsfitteign does
not appear to be established.

A justification concerning the necessity to preserbalanced allocation of powers of taxation
between Member States may be sanctioned, in particular, Wieetax regime at issue is designed
to prevent conduct capable of jeopardising the right of a Member ftagxercise its tax
jurisdiction in relation to activities carried out in tegritory (see, to that effect, judgmentsRewe
Zentralfinanz C-347/04, EU:C:2007:194, paragraph 4Qy AA C-231/05, EU:C:2007:439,
paragraph 54; andlberdeen Property Fininvest Alph@-303/07, EU:C:2009:377, paragraph 66).

In the present case, as was stated in paragraph teé present judgment, the issue of the
allocation of powers of taxation between the Republic of Austriathe Kingdom of Belgium, on
the one hand, and the Federal Republic of Germany, on the other hgwodersed by double
taxation conventions concluded with both of those Member States wvilniakbcordance with the
OECD convention model, determine the exclusive right, for each afahtacting States, to tax
the beneficiaries of gifts residing in its territory. In otheords, having abandoned its powers of
taxation on gifts to persons residing in those Member Stae®Rdpublic of Austria cannot rely on
a balanced allocation of powers of taxation in order to legeaific tax on foundations that make
gifts to such persons on the basis that those persons are not smbjectax jurisdiction. That
Member State has therefore freely accepted the allocation of powers ajridkatiresults from the
terms of the double taxation conventions that it has concluded witkirtigeom of Belgium and
the Federal Republic of Germany respectively.

In a situation such as that of the present case eharge is levied at the level of the private
foundation without the possibility of deduction or reimbursement regardiftg made to
beneficiaries that, on the ground of a double taxation convention, are not snlogoital gains tax
in Austria. The Austrian Government submits that the resteictiffects of the last sentence of
Paragraph 13(3) of the KStG 1988, as amended by the Budgetbegleiffi¥ktzan be justified
by the fact that that paragraph ensures single taxation ofrcedpital gains and income from
holdings derived by a private foundation in Austria.
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73 In that regard, it is relevant to note that, in s#w&Eses concerning situations in which a Member
State had attempted to counterbalance its inability to impteea@n another taxpayer, in particular
cases giving rise to the judgmentsLiankhorst-Hohorsi{C-324/00, EU:C:2002:749) an@laxo
Wellcome(C-182/08, EU:C:2009:559), the Court considered the reasons that had been invoked
order to justify the restriction effected by the national &vissue, in particular, the argument that
national legislation was intended to ensure the single taxati@ertdin income in the Member
State. In none of those cases, however, did the Court recogniseigl@rof single taxation as a
distinct justification.

74 Furthermore, in the case giving rise to the judgmenfArgenta SpaarbankC-350/11,
EU:C:2013:447), which concerned the tax treatment of corporaticamththe taking of losses into
account, the Court held, in paragraph 51 of that judgment, that thindacinder a double taxation
convention the profits attributable to a permanent establishmeiatesitin a Member State are
solely taxable in that Member State and that, consequentlypttiter Member State to the
convention cannot exercise its power to tax in relation to tbtpattributable to that permanent
establishment cannot systematically justify any refusal totgaa advantage to the company
established in the territory of the latter Member Statenvtoch the permanent establishment
belongs.

75  Such a refusal would be tantamount to justifying a difference in éeaswoiely on the ground that
a company established in a Member State has developed a crdss-dmmomic activity which is
not liable to generate tax revenue for that Member State t(sdleat effect, judgment iArgenta
SpaarbankC-350/11, EU:C:2013:447, paragraph 52 and the case-law cited).

76 In the same way, the Court has held that any advaetsgéng from the low taxation to which a
subsidiary established in a Member State other than the owhioh the parent company was
incorporated is subject cannot by itself authorise that Membtr Btaffset that advantage by less
favourable tax treatment of the parent company. The need to pteeerduction of tax revenue is
indeed not one of the grounds listed in Article 46(1) EC or a mattteverriding general interest
which would justify a restriction on a freedom introduced by Tineaty (see, to that effect,
judgment inCadbury Schweppes and Cadbury Schweppes Over€eE86/04, EU:C:2006:544,
paragraph 49).

77  Such considerations are also relevant in the context of the case in the madimg®sceencerning
a difference in tax treatment of foundations according to whétkegifts that they have made lead
to their beneficiaries being taxed in Austria.

78 In any event, as far as gifts to foreign benefesaninder the last sentence of Paragraph 13(3) of
the KStG 1988, as amended by the Budgetbegleitgesetz 2001, are cortberimgdrim tax levied
on the private foundation does not ensure the single taxation of the imeent®ned in the first
sentence of that provision.

79  Asis stated in paragraph 28 of the present judgment, it appears from the order faeréfatehe
tax charge thereby levied on the private foundation is not definithezording to the
Verwaltungsgerichtshof, since the interim tax at issue indke & the main proceedings applies at
the level of the private foundation, the problem created by the dowaltota convention at the
level of the beneficiary is mitigated but is not resolved dgtlvecause private foundations are not
taxed definitively, but are required to pay a tax which, undexgPaph 24(5) of the KStG 1988, as
amended by the Budgetbegleitgesetz 2001, will be the subject ofedix &t the latest when the
foundation is dissolved.

80 In the second place, the difference in treatmeissa¢ in the case in the main proceedings also
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cannot be justified by the need to safeguard the coherency of the national tax regime.

81 For an argument based on such a justification to edictiee Court requires a direct link to be
established between the tax advantage concerned and the offsetting of that adwaataaeicular
tax, and the directness of that link to be assessed withdrégdhe purpose of the legislation at
issue (see, to that effect, judgments$apillon, C-418/07, EU:C:2008:659, paragraphs 43 and 44;

Commissionv Germany C-211/13, EU:C:2014:2148, paragraph 55; #&hdinewald C-559/13,
EU:C:2015:109, paragraph 47).

82  There is no such a direct link in the present case for several reasons.

83 First, there is no such direct link when it is astjas, in particular, of different taxes or the tax
treatment of different taxpayers (see, to that effect, judgneitl. VI. Finanziaria di Diego della
Valle & C, C-380/11, EU:C:2012:552, paragraph 47, &iinewald C-559/13, EU:C:2015:109,
paragraph 49). That is the case here since the deduction of the amoesponding to the gifts
made by the private foundation subject to the interim tax ancakatidn of the beneficiaries for
those gifts necessarily concern different taxpayers.

84  In addition, as submitted by the Commission, whereas the tax advantagbeidficiary residing
in another Member State consists in a permanent exception fustniak capital gains tax, for an
amount that varies under each double taxation convention, a private founsiaffiers only a
temporary disadvantage due to the interim tax.

85 In the light of the foregoing considerations taken as a whel@nswer to the question referred is
that Article 56 EC must be interpreted as precluding taxl&ga of a Member State, such as that
at issue in the main proceedings under which, as regards ingetimhich is charged on capital
gains and income from the disposal of holdings of a resident private foundasibfoundation has
the right to deduct from its taxable amount only gifts made in dlese of a given assessment
period that have been the subject of a tax levied within that period on the belesfidahose gifts
in the Member State in which the foundation is taxed, wheredsa deduction is excluded by that
national tax legislation where the beneficiaries reside inhendflember State and are exempt, on
the basis of a double taxation convention, from a tax that is otlechk@rged on gifts in the
Member State in which the foundation is taxed.

Costs

86 Since these proceedings are, for the parties to timepmuieedings, a step in the action pending
before the national court, the decision on costs is a matteth&brcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Fifth Chamber) hereby rules:

Article 56 EC must be interpreted as precluding tax lgislation of a Member State, such as
that at issue in the main proceedings under which, as regas interim tax which is charged on
capital gains and income from the disposal of holdings of a rekant private foundation, that
foundation has the right to deduct from its taxable amount onlyifts made in the course of a
given assessment period that have been the subject of a taxied within that period on the
beneficiaries of those gifts in the Member State in which the fouradion is taxed, whereas such
a deduction is excluded by that national tax legislation wher the beneficiaries reside in
another Member State and are exempt, on the basis of a doultlexation convention, from a
tax that is otherwise charged on gifts in the Member State in which the fodation is taxed.
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[Signatures]

* Language of the case: German.
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