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JUDGMENT OF THE COURT (Third Chamber)

17 September 2015)

(Reference for a preliminary ruling — Direct taxation — Articles 63 TFEU and 65 H-HtJee
movement of capital — Taxation of dividends from portfolios of shares — Withholding tax —
Restriction — Final tax burden — Factors for comparing the tax burdens of resident and non-
resident taxpayers — Comparability — Taking into account income tax or corporation tax —

Conventions for the avoidance of double taxation — Neutralisation of the restriction by means of a

convention)

In Joined Cases-@0/14, G14/14 and €17/14,

REQUESTS for a preliminary ruling under Article 267 TFEU fribra Supreme Court (Hoge Raad
der Nederlanden, Netherlands), made by decisions of 20 December &i®ed at the Court on
13 January 2014, 15 January 2014 and 16 January 2014, in the proceedings

J. B. G. T. Miljoen (C-10/14),
X (C-14/14),
Société Générale SA (€17/14)
v
Staatssecretaris van Financién,
THE COURT (Third Chamber),

composed of A. O Caoimh (Rapporteur), acting as President dthing Chamber, K. Lenaerts,
Vice-President of the Court, acting as a Judge of the Third Cha@b&oader, E. Jaragias and
C.G. Fernlund, Judges,

Advocate General: N. Jaaskinen,

Registrar: M. Ferreira, Principal Administrator,

having regard to the written procedure and further to the hearing on 18 March 2015,
after considering the observations submitted on behalf of:

- Mr Miljoen, by E. Nijkeuter,

- X, by N. de Haan, G. Meussen and S. Baum-Sillé, advocaten,

- Société Générale SA, by M. Sanders and A. Breuer, advocaten,

- the Netherlands Government, by M. Bulterman, M. Giged M. de Ree, acting as Agents,
and by I. Siemonsma and H. Guiljam,

- the German Government, by T. Henze and K. Petersen, acting as Agents,
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- the Swedish Government, by A. Falk C. Meyer-SéitzPersson, N. Otte Widgren,
K. Sparrman, L. Swedenborg, E. Karlsson and F. Sjovall, acting as Agents,

- the United Kingdom Government, by J. Beeko, acting astAged by S. Ford, Barrister-at-
Law,

- the European Commission, by W. Roels and A. Cordewener, acting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 25 June 2015,

gives the following

Judgment

1 These requests for a preliminary ruling concern the interpretation of Article &8 TFE

2 The references have been made in proceedings betwedditjddn, X and Société Générale SA
(‘Société Générale’) and the Staatssecretaris van Fiman@éate Secretary for Finance),
concerning withholding tax levied by that authority on Netherland-sduiisédends distributed to
the appellants in the main proceedings.

Legal context
Netherlands law
The Law on the taxation of dividends

3 Article 1 of the Law on the taxation of dividends (\Wetde dividendbelasting), in the version
applicable to the facts in the main proceedings, is worded as follows:

‘1. Under the name of “tax on dividends”, a direct tax shalicharged on persons who —
directly or by means of certificates — receive income frbwaras in, dividend-right certificates of
and loans, as referred to in Article 10(1)(d) of the Corporaliax Law of 1969 [Wet op de
Vennootschapsbelasting 1969 (‘the Corporation Tax Law’], from pulntigdd liability companies,
private limited liability companies, limited partnerships anter companies established in the
Netherlands whose capital is wholly or partially divided into shares.’

2. For the purposes of applying the present law, the ceaddicd ownership of unit trusts
referred to in Article 2(3) of the [the Corporation Tax Lakpll be treated as shares in companies
whose capital is wholly or partially divided into shares, and the trusts shall be isatempanies.

4 Under Article 5 of the Law on the taxation of dividends, that tax is charged at 15% of the yield.
5 Article 10(1) of that law provides:

‘A legal person established in the Netherlands and not subjecrporation tax may ask the tax
inspector to take a decision, against which a complaint may bedlottgeeimburse the dividend
tax withheld during a calendar year ...’

The IT Law 2001
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The Income Tax Law of 2001 (Wet Inkomstenbelasting 2001), in the version applichblentan
proceedings (‘IT Law 2001’), defines the rules governing personal income tax.

Article 2.13 of that law sets at 30% the rate xdttan on income from savings and investments,
income which falls within the category of taxable income classified in ‘box 3’ or ‘heading 3’

Article 5.1 of that law states that the taxablenme from savings and investments is made up of
‘the benefit derived from savings and investments, minus the personal deduction’.

Under Article 5.2 of the IT Law 2001, the yield from savings awneistments is set at a flat rate of
4% on the average of the yield basis at the start of the calendar year giedtthasis at the end of
the calendar year in so far as that average is greater than the tax-free @lfova@apital assets.

Article 5.3(1) of the IT Law 2001 provides that the yieldsbas‘the value of the assets less the
value of the liabilities’. In Article 5.3(2) of the IT Law 2001, assets are defined as:

‘a. immovable property;
b.  rights relating directly or indirectly to immovable property;

C. movable property not used or consumed for personal purposes taxghger or persons
forming part of his household, and movable property used or consumed for personal purposes
but which nevertheless serves primarily as an investment;

d. rights in movable property;
e. rights in intangible property, such as money;
f.  other property rights which have a market value.’

It is stipulated in Article 5.3(3) of the IT Law 20tiht ‘liabilities are obligations which have a
market value’.

Article 5.5 of the IT Law 2001, entitled ‘Tax-free ¢aballowance’, provides in paragraph 1 that
the tax-free allowance for capital assets is EUR 20 01l4gRautas 2 to 4 of that article adjust that
rule in the specific case of a taxpayer who has a partner.

Article 5.19(1) of the IT Law 2001, relating to the vabratof assets and liabilities, states that
these are to be taken into consideration at their market value.

Article 7.1 of the IT Law 2001 provides:

‘For a foreign taxpayer, income tax shall be levied on:

b. taxable income from a material interest in a company established in the Nd#)enhal

which he received during a calendar year.’

Article 9.2 of the IT Law 2001, relating to prepaymenksciv can be charged, provides in
paragraph 1 that, for resident taxpayers, the tax on dividendsrépayment. Paragraph 8 of that
article provides that, for foreign taxpayers, ‘the tax on dividends levied os wémnch make up the
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overall income shall be treated as a prepayment’.
The Corporation Tax Law

Under Article 17(3)(a) of the Corporation Tax Law, e tversion applicable to the main
proceedings, Netherlands income is the sum total of the taxablespfaiih a Netherlands
undertaking, that is to say all the benefits derived from an wakdlegt or part of an undertaking
operated in a permanent establishment in the Netherlands or thaopgimanent representative
established in the Netherlands (Netherlands undertaking).

Article 25 of that law is worded as follows:

‘1.  Withholding taxes shall mean the tax levied on dividends, with the exception of the tdx levie
in accordance with Article 12(1) of the [Law on the taxatiodigidends] and the tax levied on the
winnings from games of chance, in so far as those taxes are leviedretuthe or winnings which

are not part of taxable profits or Netherlands income for the year.

2. Notwithstanding the provisions of paragraph 1, the tax on dividdradisnot be taken into
account as a withholding tax where the taxpayer from whom the tdiwvidiends is withheld is not
also the actual beneficiary of the yield from which the taxlierdends is withheld. A person who,
in the context of the yield of which he is the beneficiary, provictetsideration as part of a series
of transactions shall not be considered to be the actual beneficiattyich case it may be assumed
that:

a. the income benefited, totally or partially, directlyindirectly, a natural or legal person who
is less entitled to a reduction, reimbursement or offsettindpeftax on dividends than the
person who provided the consideration; and that

b. that natural or legal person retains or obtains, directindirectly, a position in shares,
dividend rights certificates or loans referred to in Artitl&1)(d) of the [Corporation Tax
Law] comparable to the position which he held in those shares;ipation certificates or
loans before the beginning of the series of transactions.

3.  For the purposes of paragraph 2:

a. there can also be a series of transactions Wieeteansactions are carried out on a regulated
market for the purposes of Article 1(1) of the Law on financial siien or on a regulated
stock exchange located or active in a non-Member State of the European Union;

b. a transaction concerning the mere purchase of one or mimtendi coupons or the creation
of short-term dividend rights in shares shall be treated as a series of toarssacti

4.  The tax on dividends, which by virtue of Article 9.2(4) of[tlieLaw 2001] is not taken into
account as a prepayment, is to be considered to be a prepaymetrielt anstitution covered by
Article 199(3) of the Wages Tax Law of 1964, if that institutiansfers an amount equivalent to
that tax on dividends to a blocked account of a person for whom xha tdividends is not taken
into account as a prepayment. The tax on dividends, which by virtAetiole 9.2(4) of the [IT
Law 2001] is not taken into account as a prepayment, is considetszl doprepayment by the
manager of an investment undertaking covered by Article 19g(3) of diged\ax Law of 1964, if
that manager allocates an amount equivalent to the tax on dividemtids acquisition of one or
more blocked participation rights in that undertaking for the benefit of tisempéor whom that tax
on dividends is not taken into account as a prepayment.’
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The General Law on State Taxation

18 Article 15 of the General Law on State taxatiorgéfdene wet inzake rijksbelastingen), in the
version applicable to the main proceedings, provides that the prepajheetex withheld) may be
set against the tax on overall income. Where the tax on ousrathe is not sufficient to offset the
tax on dividends which has been withheld at source, the tax on dividends is to be reimbursed.

The Belgium-Netherlands Convention

19 The Convention between the Kingdom of Belgium and the Kingdohedfli¢therlands for the
avoidance of double taxation and the prevention of tax evasion in reggaeges on income and
capital, signed in Luxembourg on 5 June 2001 (‘the Belgium-Netherlands Convention’), provides in
Article 10:

1. Dividends paid by a company resident in one contractirtg 8iaa person resident in the
other contracting State may be taxed in that other State.

2. However, such dividends may also be taxed in the congy&tate of which the company
paying the dividends is a resident and according to the laws ofStast, but if the actual
beneficiary of the dividends is a resident of the other contractatg $e tax so charged shall not
exceed:

(b)  15% of the gross amount of the dividends ...’

20 Article 23 of that convention, entitled ‘Methods for efiating double taxation’, provides in
paragraph 1(b):

‘Subject to the provisions of Belgian legislation concerning theetififgy against Belgian tax of
taxes paid in another country, where a resident of Belgium racéems of income which are
included in his overall income subject to tax in Belgium and whansist in dividends not exempt
from tax in Belgium under (c) below, interest, or charges coveyedirticle 12(5), the Netherlands
tax levied on that income shall be offset against the Belgian tax relating to that income

The Franco-Netherlands Convention

21 The Convention between the Government of the French Repndlith@ Government of the
Kingdom of the Netherlands for the avoidance of double taxation and thenfioevef tax evasion
in respect of taxes on income and capital, signed in Pari¢6oMarch 1973 (‘the Franco-
Netherlands Convention), provides in Article 10:

1. Dividends paid by a company resident in one contracting &iaa resident of the other
contracting State may be taxed in that other State.

2. Nevertheless, those dividends may be taxed in theiStateich the company paying the
dividends has its seat and under the laws of that State, but the tax so payable may not exceed:

b)  15% of the gross amount of the dividends ...’

22 Article 24 of that convention is entitled ‘Provisions fiminating double taxation'.
Article 24B(b) provides:
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‘With regard to the income referred to [in Article] 10 on which the Netherlands tax was charged
in accordance with the provisions of [that article], France grpatsons resident in France who
receive such income a tax credit of an amount equal to the Netherlands tax.

That tax credit, which may not exceed the amount of tax levied in France on the incomeiamguest
shall be offset against the taxes referred to in ArticB3(Bf, within the bases in which that income
is included.’

The actions in the main proceedings and the questions referred for a giminary ruling

Case G10/14

23 Mr Miljoen, a Netherlands national residing in Belgiomned shares in three Netherlands listed
companies.

24 In 2007 dividends in the sum of EUR 4 852 were paid tMNjoen in respect of those shares.
That amount was subject to the tax on dividends in the Netherlands at thelfaie, af the sum of

EUR 729.

25 In his tax return relating to income tax for 200thimm Netherlands, Mr Miljoen declared overall
income of EUR 0 and made no mention of the amount of the tax onmlilside be offset against
income tax.

26 As a result of that tax return, the Netherlands takoaties issued an income tax demand.

Mr Miljoen lodged a complaint with those authorities against tth@tmand and requested
reimbursement of the tax on dividends in the sum of EUR 438 on the gimathds a non-resident
taxpayer, he had suffered discriminatory treatment prohibitedrbgléd63 TFEU. Following that
complaint, the tax authorities adopted a decision upholding that tax demand.

27 Mr Miljoen brought an action against that decision bafeeDistrict Court, Breda (Rechtbank te
Breda) which related, inter alia, to the question whetherdifferent tax treatment between
residents and non-residents which he alleges constitutes a@ti@ston the free movement of
capital for the purposes of Article 63 TFEU. That court held thahe case before it, there was no
restriction, and Mr Miljoen then lodged an appeal on a point of law before the Supreme Court.

Case GC14/14

28 X, a Netherlands national residing in Belgium, owneddfvthe 95 shares in the capital of A
Holding BV, a company established in the Netherlands, correspor@iad % of that capital. In
2007 dividends totalling EUR 107 372 were paid in respect of herrglidiey. From that amount,
the sum of EUR 16 105.80 was withheld in respect of tax on dividends.

29  As a Belgian resident, X was charged personal incaxria Belgium at a rate of 25%, amounting
to EUR 22 816.22, on the net amount of the dividends. However, as regards that tax, she was able
obtain a partial deduction of the tax on dividends paid in the Netherlandsdidated in the court
file that the sum of EUR 4 026 was repaid to her in that respect.

30 X lodged a complaint with the Netherlands tax authomiigsnst the withholding of the tax on
dividends on the ground that she had suffered discriminatory treag®menhon-resident taxpayer.
The tax authorities dismissed that complaint by decision of 29 March 2010.

31 X brought actions before the District Court, Breda agtiastecision. That court held that those
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actions were in part well-founded. X and the State Secretary for Filadysd appeals against that
court’s decision before the Court of Appeal, Hertogenbosch (GerechiskhoHertogenbosch),
which, in its judgment, partly upheld the lower court’s decisionand the State Secretary for
Finance then lodged appeals on points of law before the referring court.

Case GC17/14

32 Société Générale is a company established in Frahceugh its investment funds, also
established in France, it owned, between the years 2000 and 200&, dlaghares representing
less than 5% of the capital of Netherlands listed companiasdddds were paid to Société
Générale during those years, after the Netherlands tax authontibheld 15% for tax on
dividends.

33 For the years 2000 to 2007, Société Générale was allovedidet the full amount of the tax on
dividends withheld in the Netherlands against the corporation tax paid in France.

34  When Société Générale suffered losses in 2008, tlom tdividends withheld in the Netherlands
that year was not offset against the corporation tax paid mcér&ociété Générale submits that it
must be reimbursed for the full amount of the tax on dividends withhdlte Netherlands, given
that companies resident in that Member State have the rightitatddat tax from corporation tax,
an option which is not open to non-resident shareholders. Sociétéalgériaims that it therefore
suffered discriminatory treatment as a non-resident taxpayer.

35  As regards the claim to be allowed to offset dretoeimbursed for the tax on dividends withheld
in 2007 and 2008, the District Court, Haarlem (Rechtbank te Haarlem)sdied the action brought
by Société Générale on the ground that, in relation to the falapear 2007, the French tax
authorities had offset the full amount of the Netherlands tax odatfids against the full amount of
the corporation tax and that, in relation to the financial Y88, Société Générale had failed to
demonstrate that the Netherlands tax levied on the dividends was thighet would have been in
a domestic situation. The Court of Appeal, Amsterdam (Gerechtshof te Ams)eidarmonsidered
that the comparison between the tax situation of a residentyt&xxpad that of a non-resident
taxpayer had to be limited to the tax on dividends and that it had not been demotistedediété
Générale’s liability for the tax on dividends differed from tlo@ta resident taxpayer. Société
Générale brought an appeal on a point of law against the judgment &fothe of Appeal,
Amsterdam.

The questions referred for a preliminary ruling

36 In the three cases in the main proceedings, theimgfeourt asks whether national legislation
imposes a difference in tax treatment between natural pessawmnpanies who are non-resident
shareholders and receive dividends subject to a withholding tax amadlrn@grsons or companies
who are resident shareholders and whose dividends are also subject to thatiwgrhg| but who
may offset the tax withheld against their income tax or agamgtoration tax, and whether that
legislation constitutes a restriction on the free movement of capital.

37 In particular, the referring court explains that the da dividends is applied to resident
shareholders and to non-resident shareholders at the same flebraten-resident shareholders, it
is a final tax, while in the case of resident shareholders the tax on dividesftiet against income
tax or corporation tax. The referring court states that, fopthpose of determining whether the
situations of residents and non-residents are comparable, the qudstitrer that set-off must be
taken into account is of vital importance.
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38 The referring court also seeks guidance on how to evahgataxable base of income tax in the
event that that set-off should be taken into account.

39  Should the Court decide that it is appropriate to compare the situatiosis@ftrehareholders and
non-resident shareholders with regard to income tax, the refeaumt) seeks guidance, in the first
place, on the relevant reference period for making that compaAsdetherlands resident is taxed
on a flat-rate basis in respect of the tax on dividends, incluth@gyears in which he does not
receive dividends. Thus, the referring court seeks to estabtisther it is appropriate to assess the
Netherlands tax burden by taking into account taxes levied oheallividends from Netherlands
shares paid to a non-resident during a reference period of one eryewns, or by taking into
account separately, for each Netherlands undertaking paying dividdreddaxes levied on
dividends paid during that reference period. In the second placggase C14/14, the referring
court asks whether it is appropriate to take into account, fopuhmoses of that comparison, the
capital tax exemption benefitting resident taxpayers provided fartiale 5.5 of the IT Law 2001.
In the third place, in Case-C7/14, the referring court asks whether it is appropriate to ta&e i
account, for the same purposes, all expenses which are econortiidadty to the shares from
which the dividends arise or, otherwise, any deduction of the divideshdded in the purchase
price of the shares and any financing charges resulting from ownership of the shares @oncerne

40 Furthermore, in Cases1@/14 and €17/14, the referring court asks whether the discriminatory
nature of a withholding tax may effectively be neutralised mpr@vention for the avoidance of
double taxation, such as those at issue in the main proceeding$, &ithier provides for a
reduction of the tax in the Member State of residence by tiffgethe tax withheld at source
against that tax, or provides that the tax payable by a non-resigdpayéa is not higher than the
tax which a resident taxpayer must pay.

41 In those circumstances, the Supreme Court decide@ytah& proceedings and to refer the
following questions to the Court for a preliminary ruling:

- in Case @0/14:

‘(1) Does the application of Article 63 TFEU require tdoenparison of a non-resident with a
resident, in a case such as the present in which tax on mtigideas withheld on a dividend
payment by the source State, to be extended to the income taxepayalthe dividend
income, against which, in the case of residents, the tax on dividends is set off?

(2) If the answer to Question 1 is in the affirmative, in #s2ssment as to whether the effective
tax burden for a non-resident is heavier than the tax burden fesident, should a
comparison be made between the Netherlands tax on dividends, withhelspect of the
non-resident, and the Netherlands income tax payable by a resalentated in respect of
the notional income which, in the year in which the dividends werevextas attributable to
the total holding of investment shares in Netherlands companies, ©Etbkaw require that
a different standard of comparison be taken into account?’

- in Case 4/14:

‘(1) Does the application of Article 63 TFEU require tdoenparison of a non-resident with a
resident, in a case such as the present in which tax on mtigideas withheld on a dividend
payment by the source State, to be extended to the income taxepayalthe dividend
income, against which, in the case of residents, the dividend tax is set off?

(2) If the answer to Question 1 is in the affirmative, in #s@ssment as to whether the effective
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tax burden for a non-resident is heavier than the tax burden fesident, should a
comparison be made between the Netherlands tax on dividends, withhelspect of the
non-resident, and the Netherlands income tax payable by a res@lentated in respect of
the flat-rate income which, in the year in which the dividend®weceived, is attributable to
the total holding of investment shares in Netherlands companies, ©Etbkaw require that
a different standard of comparison be taken into account? Mutxlieee capital allowance
which applies to residents be taken into account when makingdimgdarison, and if so, to
what extent (judgment Welte C-181/12, EU:C:2013:662)7?

(3) If Question 1 is to be answered in the affiragtis it sufficient, in the assessment as to
whether a potentially discriminatory withholding tax levied at sourcdestefely neutralised
on the basis of a convention for the avoidance of double taxation concludbed bgurce
State, that (i) the double taxation convention concerned makes provision for duebiorein
the State of residence by offsetting the withholding tax levied at sourdaatndlthough that
option is not unconditional, (ii) in the case in question the tduat®on granted by the State
of residence, by levying tax only on the net dividend received, sffgetfull the
discriminatory portion of the withholding tax levied at source?’

- in Case @7/14:

‘(1) Does the application of Article 63 TFEU require tdoenparison of a non-resident with a
resident, in a case in which tax on dividends is withheld diridend payment by the source
State, to be extended to the corporation tax against which it tax is set off in the
case of residents?

(2) (@) Ifthe answer to Question 1 is in the affirmatikeukl account be taken, in making that
comparison, of all the expenses which are economically linked to the &iwemeshich
the dividends arise?

(2) (b) If the answer to the previous question is in the negahweld account then be taken of
any deduction of the dividend included in the purchase price of thessaadeany
financing charges resulting from ownership of the shares concerned?

(3) If the answer to Question 1 is in the affirmatiseit sufficient, in the assessment as to
whether a potentially discriminatory withholding tax levied at sourcdestefely neutralised
on the basis of a convention for the avoidance of double taxation concludbed bgurce
State, that (i) the double taxation convention concerned contains aignowi that regard,
and that, although that option is not unconditional, (ii) in the cas@estion it has the result
that the Netherlands tax burden for a non-resident is not heaviethéiafor a resident? In
the case of insufficient offsetting in the year in which thadaénds are distributed, is it
relevant for the purposes of the assessment of that neutralisiogtieéfethere is a possibility
that a deficit may be carried forward and that the setyddly be utilised effectively in
subsequent years?’

42 By decisions of the President of the Court of 2 April 2084e€ €10/14, G14/14 and €17/14
were joined for the purposes of the written and oral procedure and the judgment.

Consideration of the questions referred

43 By its questions, which it is appropriate to considerthegethe referring court asks in essence
whether Articles 63 TFEU and 65 TFEU must be interpretguexduding legislation of a Member
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State, such as that at issue in the main proceedings, winpcses a withholding tax on dividends
paid by a resident company, both to resident taxpayers and non-resideayers, by making
provision for a mechanism for deducting or reimbursing the tax widhbkelely for resident
taxpayers, while for non-resident taxpayers, both natural persons and combantias withheld is

a final tax.

The existence of a restriction on the free movement of cdpitdhe purposes of Article 63(1)
TFEU

44 According to settled case-law of the Court, the ureasprohibited by Article 63(1) TFEU as
restrictions on the movement of capital include those that areasutth discourage non-residents
from making investments in a Member State or to discourageévibiaiber State’s residents from
doing so in other States (judgmentSantander Asset Management SGIIC and Ofh@1338/11 to
C-347/11, EU:C:2012:286, paragraph 15 and the case-law cited).

45  As regards the question whether the legislation of abldie8tate such as that at issue in the main
proceedings constitutes a restriction on the movement of capghbuld be noted that, under that
legislation, dividends paid to a non-resident taxpayer and those paiddsident taxpayer are
subject to a withholding tax of 15%. However, with regard to aresitent taxpayer receiving
dividends, the withheld tax is final, whereas for a resident yexp&ceiving dividends, whether a
natural person or a company, the withheld tax is a prepaymemispgatively, the natural person’s
income tax or the company'’s corporation tax.

46 With regard, first, to dividends paid to a naturalgrergsident in the Netherlands, it is apparent
from the documents before the Court that the withholding tax is aypnepé of income tax under
‘heading 3’, the rate of which is set at 30% and the taxabled§askich corresponds to the return
fixed on a flat-rate basis at 4% of the average value of thhesskess the value of any liabilities
calculated at the beginning and at the end of the calendar ygaestion. It is also apparent from
those documents that a resident may be refunded the tax withiieéd by deducting that
prepayment from his income tax or by being reimbursed for the ithkeld at source where the
amount of the income tax for which he is liable is lower than the withholding tax.

47 Secondly, with regard to dividends paid to a companplisstad in the Netherlands, it is clear
from those documents that such a company is taxed on dividendsedgfiemses have been
deducted, at a rate of 25.5% for the highest tax band. In such atlcaseompany may, in
accordance with Article 25 of the Corporation Tax Law, offeettax on dividends, withheld as a
prepayment, against corporation tax for which it is liable inNbtherlands. Where the amount of
the corporation tax is not sufficient to offset the amount ofakeot dividends, that company may
obtain a refund of that tax. Conversely, where the company holdirgh#nes is non-resident, the
tax on dividends, withheld as an advance payment, is final.

48  For the purposes of assessing whether the legislation of a Metategrsuch as that at issue in the
main proceedings, is compatible with Article 63 TFEU, ifdasthe referring court, which is the
only court capable of assessing the facts before it, to wehéther, in relation to the dividends at
issue, the application to the appellants in the main proceedintige okithholding tax of 15%
provided for by national legislation results in those appellantmatiély bearing a heavier tax
burden in the Netherlands than that borne by residents for the same dividends.

49 In that regard, the referring court seeks guidance dadtoes which it must take into account for
the purposes of comparing the respective tax burdens of residents aresidents in the Member
State in which the dividends are paid, and to that end it dissingsiibetween the burdens of

taxpaying natural persons (Cased@14 and €14/14) and those of companies (Cas&1Z14).
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The factors to be taken into consideration for the purposes of dogphe tax burden of
taxpaying natural persons who are residents and that of taxpayingl mpetis@ns who are non-
residents

In Cases0/14 and €14/14, for the purposes of comparing the final tax burdens of resident and
non-resident taxpayers, the referring court seeks guidance, firtste dength, of one year or more,
of the reference period. Next, the referring court asks whdtieappropriate to take into account
dividends received during that period, either as a whole, by includirnbeashares which the
taxpayer owns in Netherlands companies, or separately, distinguishedhich Netherlands
company distributed them. Finally, in Cas€l@/14, the referring court wishes to know whether the
capital exempted from income tax must be taken into account.

First, as regards the length of the reference peasiothé purposes of comparing the final tax
burdens of resident taxpayers and non-resident taxpayers who are patsoals, it must be noted
that, as regards residents, the period taken into account foiotaiathat of a calendar year, in
accordance with Article 5.2 of the IT Law 2001. Therefore, thatogemust be used for the
purposes of the comparison.

Secondly, as regards taking into account, as a wholpamatay, the dividends received during
that period for the purpose of comparing the final tax burdens of nésatel non-resident
taxpayers, it is apparent from the documents before the Court thantesadieral persons are taxed
on the basis of the notional yield from all shares held in Nei#s companies. Therefore, it is
necessary to take into account those shares as a whole in order to compare those burdens.

Thirdly, with regard to the issue whether, for those purposeshal @xempted from income tax
must be taken into account, the national legislation applicabage C14/14 provides that the
yield, which is set in accordance with Article 5.2 of theldw 2001 on a notional basis, is
withheld only if it is higher than the capital exempted from that which is EUR 20 014. In that
regard, it must be stated that an exemption, such as the issaetn the main proceedings, which
is an advantage granted to all resident taxpayers, irrespettiieir personal situation, does not
constitute an individual advantage connected with the personal situdtibie taxpayer. As the
Advocate General stated in point 83 of his Opinion, since suckReanption alters the tax base of
the income received by resident taxpayers, it is necesstalddhat into account for the purposes
of comparing the final tax burdens of resident taxpayers and those of non-resident taxpayers.

It follows from the foregoing that, in circumstancesagthose at issue in the main proceedings,
the tax burden of taxpaying natural persons who are residents amd tuat-residents relating to
the taxation of income from shares held in Netherlands companiebenassessed over a calendar
year by taking into consideration the dividends as a whole, whkisigt@account of the exemption
of capital provided for under national legislation.

The factors to be taken into account for the purposes of compaengx burden of resident
companies and that of non-resident companies

In Case €17/14, for the purposes of comparing the tax burden of resident compadidsan of
non-resident companies, the referring court seeks guidance on whetbentashould be taken of
all expenses which are economically linked to the shares frbmhwthe dividends arise or,
otherwise, whether the taxable income should have deducted fraheit ttie dividend included in
the purchase price of the shares or the possible financing chasgésgefrom ownership of the
shares concerned.

Société Générale claims that, in the case of hedgiagjot only the direct expenses attributable
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to the dividends which must be taken into account, but also the veegdtects of rates and
transactions on shareholdings and positions other than those from Wwhidividends arise, but
with which there is nonetheless a connection.

In that regard, it is settled case-law of the Caurelation to expenses such as business expenses
which are directly linked to an activity that has generédgdble income in a Member State, that
residents and non-residents of that State are in a compaiadéon, with the result that
legislation of that State which denies non-residents, in rsatfeiaxation, the right to deduct such
expenses, while, on the other hand, allowing residents to do ks,aerating mainly to the
detriment of nationals of other Member States and therefore ttw@stindirect discrimination on
grounds of nationality (judgment iBchroder C-450/09, EU:C:2011:198, paragraph 40 and the
case-law cited).

In particular, as regards income received in the @drdividends, such a link exists only if those
expenses, which may in some circumstances be directly liokadstim paid in connection with a
securities transaction, are directly linked to the actual payrof that income (see, to that effect,
judgment inCommissiorv Germany C-600/10, EU:C:2012:737, paragraph 20).

It follows that only expenses which are directly linteethe actual payment of the dividends must
be taken into account for the purposes of comparing the tax burden of companies.

The expenses identified by the referring court inefisrence for a preliminary ruling in Case
C-17/14 do not have such a link. As regards, first, the deduction afitlteend included in the
purchase price of the shares, it is apparent from the documents thefa@ourt that the purpose of
that deduction is to establish the actual purchase price ofhdress That deduction does not,
therefore, concern expenses which are directly linked to thalgmyment of the dividends arising
from those shares. Secondly, the financing costs also mention#te bgferring court concern
ownership of the sharger se and therefore they are also not directly linked to the hpayanent
of the dividends arising from those shares.

In conclusion, in the event that the referring court werm@onclude in the actions in the main
proceedings that the application of a withholding tax of 15% on the dividehdsn-resident
taxpayers results in them having to bear in the Netherlandsladix burden which is greater than
that borne by residents for the same dividends, the view must bethatesuch a difference in the
tax treatment of taxpayers on the basis of place of residenckléstbadeter non-resident taxpayers
from investing in companies established in the Netherlands,haneffdre constitutes a restriction
on the free movement of capital, which is in principle prohibited by Article 63 TFEU.

The existence of a justification for the restriction on tlee imovement of capital under Article 65
TFEU

Article 65(1)(a) TFEU states that ‘[tlhe provisions didle 63 [TFEU] shall be without prejudice
to the right of Member States ... to apply the relevant provisiottgeaftax law which distinguish
between taxpayers who are not in the same situation withdrég&neir place of residence or with
regard to the place where their capital is invested.’

Since that provision derogates from the fundamental prirafiplee free movement of capital, it
must be interpreted strictly. It cannot therefore be intergrate meaning that all tax legislation
which draws a distinction between taxpayers on the basis ofpllae& of residence or the Member
State in which they invest their capital is automaticatlynpatible with the FEU Treaty. The
derogation in Article 65(1)(a) TFEU is itself limited bytiste 65(3) TFEU, which provides that
the national provisions referred to in paragraph 1 of that Artgthall not constitute a means of
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arbitrary discrimination or a disguised restriction on the frevement of capital and payments as
defined in Article 63 [TFEU] (see, to that effect, judgmen Welte C-181/12, EU:C:2013:662,
paragraphs 42 and 43 and the case-law cited).

A distinction must therefore be made between the dliifes in treatment authorised by
Article 65(1)(a) TFEU and discrimination prohibited by Arti@&(3) TFEU. It is clear from the
Court’s case-law that, before national tax legislation sudhatsat issue in the main proceedings
can be regarded as compatible with the provisions of the Treaty on the free movememalotioapi
difference in treatment must concern situations which are nettlgly comparable or be justified
by an overriding reason in the public interest (see judgme®amiander Asset Management SGIIC
and OthersC-338/11 to G347/11, EU:C:2012:286, paragraph 23 and the case-law cited).

Comparability of the situations in question

For the purposes of assessing the comparability of the situatiorefethiag court seeks guidance
on whether account should be taken solely of the tax on dividends wlithhealource, or also
income tax or corporation tax against which the tax on dividends is offset for resident taxpayer

The Netherlands, Swedish and United Kingdom governments ghbinias regards income tax
and corporation tax, the taxation of a non-resident’s dividends can be distinguished objectively f
the taxation of a resident’s dividends, in that a resident taxpayer isdaxad total income while a
non-resident is taxed, in the Member State from which the dividaredgaid, only on income
arising from the dividends paid in that Member State.

In that respect, it must be noted that, in accordaithethe case-law of the Court, as soon as a
Member State, either unilaterally or by way of a convention, imposes a ¢tbdegeon the income,
not only of resident taxpayers, but also of non-resident taxpayers, drodends which they
receive from a resident company, the situation of those non-resadgal/ers becomes comparable
to that of the resident taxpayers (see, to that effect, judgmerenkavit Internationaal and
Denkavit France C-170/05, EU:C:2006:783, paragraph 35pmmissionv lItaly, C-540/07,
EU:C:2009:717, paragraph 5Zommissionv Spain C-487/08, EU:C:2010:310, paragraph 51;
Commissionv Germany C-284/09, EU:C:2011:670, paragraph 56; and ordeffate & Lyle
InvestmentsC-384/11, EU:C:2012:463, paragraph 31).

It is the exercise alone by that State of its powésv@ition that, irrespective of any taxation in
another Member State, a risk of a series of charges to tax or dcatamuble taxation may arise. In
such a case, in order for non-resident taxpayers receiving dividendsh®stibject to a restriction
on the free movement of capital prohibited in principle by Art&3eTFEU, the State in which the
company paying the dividend is resident is obliged to ensure that, tinederocedures laid down
by its national law in order to prevent or mitigate a serielgbflities to tax or economic double
taxation, non-resident taxpayers are subject to the same treasnesident taxpayers (see, to that
effect, order inTate & Lyle Investment€£-384/11, EU:C:2012:463, paragraph 32 and the case-law
cited).

In the actions in the main proceedings, the Kingdom of the Netherlands clearly chosade kxer
power of taxation over dividends paid by resident companies to taxpayers residihgriMember
States. Non-resident taxpayers in receipt of those dividends thush&ntselves in a situation
comparable to that of resident taxpayers as regards the risk of a series of iwhi@ges dividends

paid by resident companies (see, by analogy, judgmentSommissionv Spain C-487/08,
EU:C:2010:310, paragraph 58pmmissiorv Germany C-284/09, EU:C:2011:670, paragraph 58;
and order irTate & Lyle Investment€-384/11, EU:C:2012:463, paragraph 33).
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The argument of the governments which submitted observatidhe @ourt relying on the
judgment inTruck Center(C-282/07, EU:C:2008:762), to the effect that the difference in trestme
of resident taxpayers and non-resident taxpayers simply reflectslifieeence between the
situations in which those taxpayers find themselves, where nesadgayers may offset the tax on
dividends against another tax, while that tax on dividends is a &xdbt non-resident taxpayers,
must be rejected. It is true that in the circumstances df jtiigment the Court allowed the
application, to recipients of income from capital, of differexation arrangements, depending on
whether those recipients are residents or non-residents, sinchbffér@nce in treatment relates to
situations which are not objectively comparable (see, to thettefudgment inTruck Center
C-282/07, EU:C:2008:762, paragraph 41). Since that difference in treatimesitnot necessarily
procure an advantage for resident recipients, the Court held thdtibt constitute a restriction on
freedom of establishment (see, to that effect, judgmentuck Center C-282/07, EU:C:2008:762,
paragraphs 49 and 50).

However, it must be observed, first, that in the actiortke main proceedings the restriction
alleged does not arise from a difference between the colleatrangements applied to resident
taxpayers and those applied to non-resident taxpayers, but stemarfradvantage granted to
resident taxpayers which does not extend to non-resident taxpayers.

Secondly, ifruck Center(C-282/07, EU:C:2008:762), the withholding tax in question was levied
solely on interest paid to non-resident recipient companies. Howiaevthe actions in the main
proceedings, the applicable legislation subjects both resident taxmaygmnon-resident taxpayers
to the same method of collecting the tax on dividends, that is to say withholding the tax.

Accordingly, in circumstances such as those at issubei main proceedings, the different
treatment of resident taxpayers liable to pay income tax or @iiortax and non-resident
taxpayers who are subject to a withholding tax in respect of didgleannot be justified by a
difference in their situations which is relevant to the apptinaof Article 65(1)(a) TFEU. In order
to apply that provision, it is not sufficient merely to take iatoount the tax on dividends, as such,
and the analysis must incorporate all taxation relating to the incomeuo&lnaérsons or the profits
of companies arising from the ownership of shares in companies established in thiainther

Therefore, where a tax on dividends is withheld at sdiyyreeMember State on dividends paid by
companies established in that Member State, the comparisoedpethe tax treatment of a non-
resident taxpayer and that of a resident taxpayer must be mdaelight of, on the one hand, the
tax on dividends payable by the non-resident taxpayer and, on the othémcdhee tax or
corporation tax payable by the resident taxpayer which includes texx#éble base the income from
the shares from which the dividends arise.

Justification based on the application of a convention for the avoidance of double taxation

By its three questions in Casesl4€14 and C17/14, the referring court, in essence, seeks
guidance on whether any restriction on the free movement of capéglbe justified by the
neutralising effect of a legal provision of the Member Stateesidence of the taxpayer or by a
bilateral convention for the avoidance of double taxation concluded bidraber State and the
Member State from which the dividends are paid. Furthermore, | Ga3/14, the referring court
asks, for the purposes of assessing whether the effects of ssthcéioa are neutralised by such a
convention, whether, in a situation where the disadvantage of a ndantesannot be offset in the
year in which the dividends were paid, there is a possibility fsietting that disadvantage in
subsequent years.

It should be recalled that, in the absence of any unifyihgrmonising measures of the European
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Union, the Member States retain the power to define, by tr@atynilaterally, the criteria for
allocating their powers of taxation, particularly with a vi@aetiminating double taxation, and that
preservation of that allocation is a legitimate objective reseghby the Court (see, inter alia,
judgment inNordea Bank DanmarkC-48/13, EU:C:2014:2087, paragraph 27 and the case-law
cited).

The Court has previously held that a Member State cagipatrr the existence of a tax advantage
granted unilaterally by another Member State in order to establigations under the Treaty

(judgment inAmurta C-379/05, EU:C:2007:655, paragraph 78).

On the other hand, the possibility cannot be excluded thansbdt State might succeed in
ensuring compliance with its obligations under the Treaty by conclualicgnvention for the
avoidance of double taxation with another Member State (judgmefméesirClaimants in Class IV
of the ACT Group Litigation C-374/04, EU:C:2006:773, paragraph 7Amurtg C-379/05,
EU:C:2007:655, paragraph 79, a@ddmmissiorv Spain C-487/08, EU:C:2010:310, paragraph 58).

It is necessary for that purpose that application of sachwention should allow the effects of the
difference in treatment under national legislation to be compehdat Thus, the Court has held
that the difference in treatment between dividends distributembrimpanies established in other
Member States and those distributed to resident companies doeksaygpear unless the tax
withheld at source under national legislation can be set off agaesax due in the other Member
State in the full amount of the difference in treatment ragisinder the national legislation (see

judgment inCommissiorv Spain C-487/08, EU:C:2010:310, paragraph 59 and the case-law cited).

In that regard, it must be recalled that the Courhblkthat in order to attain the objective of
neutralisation, the application of the method of deduction should ethablax on dividends levied
by the Member State from which the dividends are paid to be deductis entirety from the tax
due in the Member State of residence of the taxpayer receiving dinodends in such a way that,
if those dividends are ultimately taxed more heavily than the dividendsop@iglpayers residing in
the Member State from which those dividends are paid, that h¢axiburden may no longer be
attributed to that Member State, but to the State of resdehdhe recipient taxpayer which
exercised its power to impose taxes (see, to that effect, judgm@atimissiorv Spain C-487/08,
EU:C:2010:310, paragraph 60).

In the present case, with regard to the situatioissae in Case @4/14 arising from the
application of the Belgium-Netherlands Convention, it is common grounduhder Article 23(1)
of that convention, it is for the Belgian authorities to offsegsapaid in the Netherlands and that is
carried out under Belgian law.

Since that set-off is granted unilaterally by the Kingadérelgium, then under the case-law set
out in paragraph 77 above, the Kingdom of the Netherlands cannot rélgtagate convention in
order to claim that it has neutralised the restriction in question.

Furthermore, it is apparent from the documents beforeaing Bat, although Belgian legislation
allows the deduction, as an expense, of tax paid abroad fromxtidetdbase of income before
applying a tax rate of 25% to the net amount of the dividends redeyvadaxpayer established in
Belgium, such a deduction does not entirely compensate for the effectg @striction on the free
movement of capital in the Member State from which the dividends were paid. In that,raspe
hearing before the Court in Casel@/14, X claimed to have been reimbursed for approximately
one quarter of the tax on dividends which she paid in the Netherlands.
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Accordingly, in circumstances such as those at issusen@k4/14, the alleged restriction on the
free movement of capital cannot be considered to be justifiechdyeffects of the Belgium-
Netherlands Convention.

With regard to the situation at issue in CaskrQ4, arising from the application of the Franco-
Netherlands Convention, it is apparent from the documents before the tRauthe restriction
alleged was entirely neutralised by the fact that, in FEatie tax on dividends for the tax years
2000 to 2007 inclusive were offset in full. Therefore, the questieiesred by the referring court
concern only the tax treatment of the tax on dividends paid iNghieerlands by Société Générale
for the year 2008.

In that regard, it is apparent from the first subpapagoé Article 24B(b) of that convention that,
in relation to the dividends on which the Netherlands tax wagetiathe French Republic grants
resident taxpayers who received such income a tax credit of an amount equal to tHardstheer.
Since the second subparagraph of that provision provides that thaetkixnsay not exceed the
amount of the tax levied in France on the income in questios pivssible that the full amount of
the tax on dividends paid in the Netherlands may not be neutralbgch does not satisfy the
requirements arising out of the case-law of the Court cited in paragraph 79 ldbaseer, it is for
the national court to ascertain whether that is so in the case in the main proceedings.

Accordingly, in circumstances such as those at issSGase €17/14, and without prejudice to the
determination to be made by the referring court, the allegadaten on the free movement of
capital cannot be regarded as justified by the effects of the Belgium-Netherama=nGon.

Finally, with regard to the issue whether, in sagkere the tax on dividends withheld in the
Member State from which the dividends were paid cannot be afffell in the Member State of
residence of the taxpayer for the year in which those dividends peade the possibility of
offsetting that tax in subsequent years may have the effect of nendrae effects of a restriction,
it must be observed that, in its request for a preliminarpgulihe referring court states that the
issue whether an entitlement to such offsetting was opendiét€ Générale in France as regards
the Netherlands tax paid for the year 2008 could be validly rehegdas not examined before the
lower courts. In those circumstances, that question must bedeelgas hypothetical and is,
therefore, inadmissible (judgment Bohotovos, C-470/12, EU:C:2014:101, paragraph 27 and the
case-law cited).

Furthermore, it must be recalled that, where a cooveonh double taxation does not make it
possible to neutralise the effects of the restriction onrtéeerhovement of capital in question, that
restriction may, in some circumstances, still be justifig overriding reasons in the public interest
(see, inter alia, order ihate & Lyle Investment$£-384/11, EU:C:2012:463, paragraph 45 and the
case-law cited). It must, however, be pointed out that, in ¢thiens in the main proceedings,
neither the referring court nor the Netherlands Government set out such reasons.

In those circumstances, the answer to the questions refdiratiAsticles 63 TFEU and 65 TFEU
must be interpreted as precluding legislation of a Member $faith imposes a withholding tax
on dividends paid by a resident company both to resident taxpayers aresiamt taxpayers and
provides a mechanism for deducting or reimbursing the tax withheldfenhesident taxpayers,
while for non-resident taxpayers, both natural persons and companieax twéhheld is a final
tax, in so far as the final tax burden relating to those didgleborne in that Member State by non-
resident taxpayers, is greater than that borne by resident taxpayers, whichtiésreferring court
to determine in the main proceedings. For the purposes of deterntimueg tax burdens, the

referring court must take account, in Cased0Z14 and €14/14, of the taxation of residents in
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relation to all shares held in Netherlands companies in tead=x year, of capital which is exempt
from tax under national legislation, and, in Cas& @14, of expenses which are directly linked to
the actual payment of the dividends.

If the existence of a restriction on the movement of capitstablished, it may be justified by the
effects of a bilateral convention for the avoidance of double taxatanluded by the Member
State of residence and the Member State in which the dividemdpagd, provided that the
difference in treatment, relating to the taxation of dividends, between tagpageting in the latter
Member State and those residing in other Member Stategsctasxist. In circumstances such as
those at issue in Cases1@/14 and €17/14, and without prejudice to the determinations to be
made by the referring court, the restriction on the free movement of capital, ifskstdbtannot be
regarded as justified.

Costs

91 Since these proceedings are, for the parties to timepmmieedings, a step in the action pending
before the referring court, the decision on costs is a mitethat court. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Third Chamber) hereby rules:

Articles 63 TFEU and 65 TFEU must be interpreted as preluding legislation of a Member
State which imposes a withholding tax on dividends distributed by a regent company both to
resident taxpayers and non-resident taxpayers and provides a memism for deducting or
reimbursing the tax withheld only for resident taxpayers,while for non-resident taxpayers,
both natural persons and companies, the tax withheld is anial tax, in so far as the final tax
burden relating to those dividends, borne in that MemberState by non-resident taxpayers, is
greater than that borne by resident taxpayers, which it isdr the referring court to determine
in the main proceedings. For the purposes of determininghose tax burdens, the referring
court must take account, in Cases €0/14 and G14/14, of the taxation of residents in relation
to all shares held in Netherlands companies in the caleadyear, of capital which is exempt
from tax under national legislation, and in Case C17/14, of expenses which are directly
linked to the actual payment of the dividends.

If the existence of a restriction on the movement of capital is establigthat may be justified by
the effects of a bilateral convention for the avoidance of doubltaxation concluded by the
Member State of residence and the Member State in whictihe dividends are paid, provided
that the difference in treatment, relating to the taxationof dividends, between taxpayers
residing in the latter Member State and those residingn other Member States ceases to exist.
In circumstances such as those at issue in Casesl@/14 and G17/14, and without prejudice
to the determinations to be made by the referring courtthe restriction on the free movement
of capital, if established, cannot be regarded as justified.

[Signatures]

* Language of the case: Dutch.
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