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JUDGMENT OF THE COURT (Third Chamber)

17 December 2015 )

(Reference for a preliminary ruling — Tax legislation — Corporation tax — Freedom of
establishment — Non-resident permanent establishment — Avoidance of double taxation by
exemption of the income of the non-resident permanent establishment — Taking account of losses
incurred by that permanent establishment — Reincorporation of the losses deducted previously i

the event that the non-resident establishment is transferred — Definitive losses

In Case G388/14,

REQUEST for a preliminary ruling under Article 267 TFEU frdme Finanzgericht Kéln (Finance
Court, Cologne, Germany), made by decision of 19 February 2014, recHivibeé Court on
14 August 2014, in the proceedings

Timac Agro Deutschland GmbH
v
Finanzamt Sankt Augustin,
THE COURT (Third Chamber),

composed of M. llegj President of the Second Chamber, acting as President of the Third Ghambe
C. Toader, A. Rosas, E. Jafatas and C.G. Fernlund (Rapporteur), Judges,

Advocate General: M. Wathelet,

Registrar: K. Malacek, Administrator,

having regard to the written procedure and further to the hearing on 1 July 2015,

after considering the observations submitted on behalf of:

- the Finanzamt Sankt Augustin, by U. Strake and H. Brandenberg, acting as Agents,

- the German Government, by T. Henze and K. Petersen, acting as Agents,

- the French Government, by D. Colas, J.-S. Pilczer and S. Ghiandoni, acting as Agents,

- the Austrian Government, by C. Pesendorfer, E. Lagimma. Wild and M. Klamert, acting
as Agents,

- the United Kingdom Government, by J. Kraehling, actinggent, and by S. Ford and
N. Saunders, Batrristers,

- the European Commission, by W. Roels and M. Wasmeier, acting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 3 September 2015,

gives the following
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Judgment
1 This request for a preliminary ruling concerns the interpretation of Article 49. TFEU
2 The request has been made in proceedings between Agra®eutschland GmbH (‘Timac

Agro’), a company limited by shares that is governed by Geraandnd the Finanzamt Sankt
Augustin (Tax office, Sankt Augustin) concerning, first, the reincatpmn by the latter of losses
deducted previously, in respect of the tax years 1997 and 1998, indwred non-resident

permanent establishment of that company on the transfer of thbtigsnhent to a non-resident
sister company, and, secondly, the refusal of the Tax office, Sankt Augag#ketinto account the

losses in respect of the tax years from 1999 onwards incurrddthbgdtablishment following that
transfer.

Legal context

German law

3 The first to fourth sentences of Paragraph 2a(3) hef taw on income tax
(Einkommensteuergesetz, ‘the EStG’), in the version applicabthet tax years 1997 and 1998,
provide:

‘If the revenue from the industrial or commercial activitiegaofestablishment situated in a foreign
State is exempt from income tax under a double taxation conventioripssyelating to that
revenue in accordance with the provisions of national tax law @ugie request of the taxpayer,
be deducted in the calculation of the total amount of the revense, fiar as the taxpayer could
offset or deduct the loss if the revenue was not exempt from incana@daprovided that such loss
exceeds the positive revenue from the industrial or commercialtiastiof other establishments
situated in the same foreign State exempt under that conventiso.fén as the loss is not thereby
offset, the deduction of losses is permitted if the conditionsacdgPaph 10d are satisfied. If, in a
subsequent tax assessment period, the total amount of revenue fromdutiteéal or commercial
activities of permanent establishments situated in that foigigte which is exempt from income
tax under the convention is positive, the loss deducted pursuant tiosth@ntl second sentences
must be reincorporated into the total amount of the revenue cattdtatéhat tax assessment
period. The third sentence shall not apply if the taxpayer demossttat it is not generally
permitted under the provisions of the foreign State applicable to itpfoaward the deduction of
losses to a tax assessment period other than the taxnassegeriod in which the losses were
incurred.’

4 The third and fifth sentences of Paragraph 52(3) oE8i6&, in the version applicable in 2005,
state:

‘The third, fifth and sixth sentences of Paragraph 2a(3), ivéngion published on 16 April 1997
(BGBI. I, p. 821), shall apply to the 1999 to 2008 tax years ifas@s a positive amount arises
within the meaning of the third sentence of Paragraph 2a(3), @oifar as a permanent
establishment situated in a foreign State within the measfiitaragraph 2a(4), in the version of
the fifth sentence, is converted into a company limited byeshas transferred or is closed. ...
Paragraph 2a(4) shall apply in the following version to the 1999 to 2008 tax years:

“4.  If a permanent establishment situated in a foreign State is

1. converted into a company limited by shares; or
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2. transferred for consideration or for no consideration; or

3. closed ..., the loss deducted pursuant to the first and second sentasnibgmEgraph 3 shall
be reincorporated into the total amount of the revenue for the sagsmsent period in which
the conversion, transfer or closure occurred, applying the third sereésabparagraph 3 in
an analogous manner, in so far as that loss was not reincorppratdnt to the third
sentence of subparagraph 3 nor remains bound to be reincorporated.”

Double Taxation Conventions

5 Article 4(1) of the Convention concerning the avoidance of double taxation with respect tmtaxes
income and capital and to trade and property taxes concluded bhetfie&ederal Republic of
Germany and the Republic of Austria on 4 October 1954 (BGBI. 19%b 149), as amended by
the Convention of 8 July 1992 (BGBI. 1994 Il, p. 122), provides:

‘Where a person domiciled in one of the Contracting States deineeme, as owner or partner,
from an industrial or commercial undertaking whose activitiesnelxte the territory of the other
State, the said income shall be taxable by the latter Stdyein so far as it is attributable to a
permanent establishment of the undertaking which is situated in its territory.’

6 Article 7(1) of the Convention concerning the avoidance of double taxation with respect tmtaxes
income and capital concluded between the Federal Republic of @eramal the Republic of
Austria on 24 August 2000 (BGBI. 2000 II, p. 734, ‘the German-Austrian Convention’), provides:

‘The profits of an undertaking of a Contracting State shall bebtevanly in that State unless the
undertaking carries on business in the other Contracting State thaopghmanent establishment
situated therein. If the undertaking carries on business asaifbréhe profits of the undertaking
shall be taxable in the other State, but only to the extent tohwthey are attributable to that
permanent establishment.’

7 The first sentence of Article 23(1) of the German-Austrian Convention is wordelbas:fol
‘The taxation of persons residing in the Federal Republic of Germany shall be as follows:

€) Subject to point (b) below, revenue from the Republic ofriduand assets situated in the
Republic of Austria which, pursuant to this Convention, are taxable in the RepuAlistoia
shall be excluded from the basis of assessment for German taxation.’

8 Article 12(b) of the Protocol annexed to that Convention provides,esplect to Article 24 of the
Convention:

‘Where persons resident in Germany incur, from the business yea(l1%38®90) onwards, losses
in permanent establishments situated in Austria, losses édcup to the 1997 (1996/97) business
year inclusive shall be taken into account in accordance witlagRaah 2a(3) of the
EStG. Reincorporation pursuant to the third sentence of Paragrépho2dthe EStG] shall not
apply as from the tax year 1994. Where the tax advantage providedniootcbe effected in
accordance with those provisions in the Federal Republic of Germany, givafitlieve nature of
the taxation and the impossibility of restarting the procedureeason of the expiry of the period
laid down for determination of the tax, account may be takemeifiRepublic of Austria in the form
of a deduction of losses. Losses incurred as from the busines$9@8a(1997/98) must be taken
into account in the State where the establishment is sitiratadcordance with the principle of
reciprocity. The above rules shall apply only in so far as tltepot cause losses to be taken into
account twice.’
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The dispute in the main proceedings and the questions referred for agliminary ruling

Timac Agro is a company limited by shares thajoserned by German law and belongs to a
French group. It had, since 1997, been operating a permanent estatlishoaed in Austria. On
31 August 2005, that establishment was transferred, for considetatirrompany established in
Austria belonging to the same group of companies as Timac Agro.

The question as to how to treat the losses of that simlemé permanent establishment thus arose
because, between 1997 and 2005, that establishment had incurredrossgsect of every tax
assessment period except 2000 and 2005.

Following a tax inspection, the tax bases of Timac Agro were correctespect of the years 1997
to 2004. First, the losses of the permanent establishment siinatedtria, which were initially
deducted from Timac Agro’s revenue for 1997 and 1998, were reincorpamtaeitiat company’s
taxable profit for 2005. Secondly, Timac Agro was not permittedke into account the losses of
that permanent establishment in its tax base for the years 1999 to 2004.

Timac Agro objected to those corrections and brought teom dxefore the Finanzgericht Kdln
(Finance Court, Cologne). In support of its action, Timac Agro arthesthe reincorporation of
the losses incurred by its permanent establishment in Austriespect of 1997 and 1998 and the
impossibility of deducting that establishment’s losses in respiette period 1999 to 2004 are
incompatible with the freedom of establishment.

As regards the reincorporation of the losses in question, thénget@urt considers that the Court
of Justice has not yet ruled on whether such reincorporation folldhngansfer of a non-resident
permanent establishment is compatible with EU law.

The referring court states that although there are sionilarities between the facts giving rise to
the judgment irkrankenheim Ruhesitz am Wannsee-Seniorenheimstatt (C-157/07, EU:C:2008:588)
and the facts in the case brought before it, the issue under catisien that judgment was the
reincorporation of losses into the tax base of the non-resident pernesteblishment to the extent
of its profits. By contrast, in the main proceedings, the reporation of losses was triggered by
the transfer of the non-resident permanent establishment and wiaskadtto any profits of that
establishment.

In the event that the Court of Justice should find thatrtheiples arising from that judgment are
also intended to be applied in a case such as that in time preceedings, the referring court
enquires whether the principles relating to definitive losses laid down ot in paragraphs 55
and 56 of the judgment iarks & Spencer (C-446/03, EU:C:2005:763) are intended to be applied
to the losses relating to the tax years 1997 and 1998 which, haeergreincorporated, are no
longer taken into account in Germany.

As regards the refusal to take into account the lafgbe permanent establishment situated in
Austria for the 1999 to 2004 tax years, the referring courtssthtd, under the German-Austrian
Convention, the Republic of Austria had exclusive power to tax thewewvef that establishment.
The rules set out in that Convention on the avoidance of double taxatienrmt only profits but
also losses. Timac Agro’s action could therefore only sucdetitht Convention infringed the
freedom of establishment.

The referring court also enquires whether, in the loafeee it, there are definitive losses for the
purposes of the principles set out in paragraphs 55 and 56 of the judgnhartks & Spencer
(C-446/03, EU:C:2005:763). It points out that, as yet, it has been unable to identify the crleria to
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applied in determining the situations in which those principles are to apply.

18 In those circumstances the Finanzgericht Koln (Finamcet,CCologne) decided to stay the
proceedings and to refer the following questions to the Court of Justice for a prelimimagy rul

‘1. Is Article 49 TFEU to be interpreted as precludangrovision such as Paragraph 52(3) of
the EStG, in so far as the cause of the reincorporation oédossa foreign permanent
establishment previously taken into account by way of a tax reduidithe sale of that
permanent establishment to another company limited by shares Wiéhsame group as the
seller, and not the making of profits?

2. Is Article 49 TFEU to be interpreted as preclu@imgovision such as Article 23(1)(a) of the
German-Austrian Convention — according to which income from Aausérito be exempt
from the basis of assessment for German taxation if that moam be taxed in Austria — if
losses accrued in an Austrian permanent establishment ofraa@eompany limited by
shares can no longer be taken into account in Austria becauserthanent establishment is
sold to an Austrian company limited by shares belonging toaimee ggroup as the German
company?’

Consideration of the questions referred
Thefirst question

19 By its first question, the referring court asks, seeace, whether Article 49 TFEU must be
interpreted as precluding a Member State’s tax regime, ssgchhat at issue in the main
proceedings, under which, in the event of transfer by a resident company to a denti@sinpany
belonging to the same group of a permanent establishment situsdadtirer Member State, the
losses previously deducted in respect of the establishment tradsée reincorporated into the
taxable profit of the transferring company where, under a doubledaxainvention, the revenue
of such a permanent establishment is exempt from tax in the Member State in whainpheyto
which that establishment belonged has its seat.

20 It should be noted that freedom of establishment enf@ils;ompanies or firms formed in
accordance with the law of a Member State and having their registered offical adntmistration
or principal place of business within the European Union, the rigeeccise their activity in the
Member State concerned through a subsidiary, a branch or an dgetfgiment inNordea Bank

Danmark, C-48/13, EU:C:2014:2087, paragraph 17 and the case-law cited).

21 Whilst the provisions of the FEU Treaty concerning freedbrstablishment are directed to
ensuring that foreign nationals and companies are treated in thdémsgier State in the same way
as nationals of that State, they also prohibit the Member $fat@igin from hindering the
establishment in another Member State of a company incorporated isdegislation, in
particular through a permanent establishment (judgmeritiomdea Bank Danmark, C-48/13,
EU:C:2014:2087, paragraph 18 and the case-law cited).

22 Freedom of establishment is hindered if, under a Menmagr'sStax regime, a resident company
having a subsidiary or a permanent establishment in another Menthex Suffers a
disadvantageous difference in treatment for tax purposes compdhnea ngsident company having
a permanent establishment or a subsidiary in the first Menthage Gudgment ifNordea Bank
Danmark, C-48/13, EU:C:2014:2087, paragraph 19 and the case-law cited).

23 The Court has already held that the taking into accoulussés incurred by a non-resident
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permanent establishment in calculating the profits and taxable inafoitne company to which that

establishment belongs constitutes a tax advantage (judgmblotdea Bank Danmark, C-48/13,
EU:C:2014:2087, paragraph 20 and the case-law cited).

Furthermore, it follows from the case-law of the Cthat reincorporation of such losses which
applies only in the event of transfer of a non-resident permanatilisBiment means that a
company having a permanent establishment in a Member State bémerthiat in which the
company has its seat is denied such an advantage comparedaoeitipany having a permanent
establishment in the same Member State, and, therefore, constitathsadiageous treatment (see,
to that effect, judgment iNordea Bank Danmark, C-48/13, EU:C:2014:2087, paragraph 21).

It also follows from that case-law that that disadagatus treatment is liable to deter a resident
company from carrying on its business through a permanent establistitoeteéd in a Member
State other than that in which it has its seat and therefumstitutes a restriction prohibited in
principle by the provisions of the Treaty that relate to freedoestablishment (see, to that effect,
judgment inNordea Bank Danmark, C-48/13, EU:C:2014:2087, paragraph 22).

Such a restriction is permissible only if it relates to situationshvane not objectively comparable
or if it is justified by an overriding reason in the public et (judgment inNordea Bank

Danmark, C-48/13, EU:C:2014:2087, paragraph 23 and the case-law cited).

As regards comparability of the situations, it must betgaiout that, in principle, permanent
establishments situated in a Member State other than theb&ieBtate concerned are not in a
situation comparable to that of resident permanent establishmestation to measures laid down
by that Member State in order to prevent or mitigate the doukédgida of a resident company’s

profits (judgment iMlordea Bank Danmark, C-48/13, EU:C:2014:2087, paragraph 24).

However, by permitting the deduction of losses incurreal figrmanent establishment situated in
Austria, the Federal Republic of Germany granted a tax advantage to the resident cormtacly t
that permanent establishment belonged, in the same way as fetimaanent establishment had
been situated in Germany, and, therefore, equated it wekident permanent establishment so far
as concerns the deduction of losses (see, to that effect, judgmefitankenheim Ruhesitz am
Wannsee-Seniorenheimstatt, C-157/07, EU:C:2008:588, paragraph 35, &midea Bank Danmark,
C-48/13, EU:C:2014:2087, paragraph 24). In those circumstances, the sitohterresident
company with a permanent establishment situated in Austaec@dingly comparable to that of a
resident company with a permanent establishment situated in Germany.

The restriction can therefore be justified only by radieg reasons in the public interest. It is
further necessary, in such a case, that the restricti@p®priate for ensuring the attainment of
the objective that it pursues and not go beyond what is necessatgitoit (judgment iNordea
Bank Danmark, C-48/13, EU:C:2014:2087, paragraph 25 and the case-law cited).

The Federal Republic of Germany underlines the facthbancome derived by a permanent
establishment situated in Austria, whether obtained while thregment establishment belonged to
a company established in Germany or when that establishmemtanaterred, is exempt from tax
in Germany, the power to tax that income lying with the Repudflidustria under the German-
Austrian Convention.

The Federal Republic of Germany explains that the reinetigrorat issue in the main
proceedings corresponds to the amount of the losses previously deducted. Such ratiwothas
constitutes the offsetting for tax purposes of the share of the residgmammpmprofits that was not
previously taxed.
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32 In addition, the purpose of the tax regime at issue inmtdia proceedings is to ensure that
taxpayers cannot escape the reincorporation rules by fixing saés fmédow market price or by
other arrangements, or prevent taxes from being levpedteriori.

33 The Federal Republic of Germany takes the view thatatheegime at issue in the main
proceedings is therefore justified both by the overriding reastmeipublic interest linked to the
need to ensure a balanced allocation of the power to imposebietve=en the Member States and
that linked to the coherence of the tax system, as well deabylinked to the prevention of tax
avoidance.

34 As regards, first of all, the need to safeguardanbead allocation of the power to impose taxes
between the Member States, it should be recalled thatstlaidegitimate objective recognised by
the Court, which may make it necessary to apply to the econanticities of companies
established in one of those Member States only the tax rutbatdbtate in respect of both profits

and losses (judgment ia C-322/11, EU:C:2013:716, paragraph 50 and the case-law cited).

35 That objective, as the Court has already stated, ignddsinter alia, to safeguard the symmetry
between the right to tax profits and the right to deduct lossesarticular in order to prevent
taxpayers from choosing freely the Member State in which profittbdre taxed or losses are to be

deducted (judgment i, C-322/11, EU:C:2013:716, paragraph 51 and the case-law cited).

36 In the main proceedings, if the German-Austrian Conventene not applied, the Federal
Republic of Germany would have the right to tax the income genetated permanent
establishment situated in Austria but belonging to a company established in Germany.

37 However, the application of that Convention has meanththdtetderal Republic of Germany has
not exercised any tax powers in respect of that income. Tovdephte Federal Republic of
Germany of the possibility of reincorporating into the taxable puaffithe resident company the
losses deducted previously in respect of the permanent establishment situate¢danile event
of transfer of that establishment would thus be tantamount to afiothiat company to choose
freely the Member State in which those losses could be ded(ssedto that effect, judgment in

Lidl Belgium, C-414/06, EU:C:2008:278, paragraph 34).

38 In those circumstances, the reincorporation at isstire imain proceedings allows the symmetry
between the right to tax income and the right to deduct lossles safeguarded, and, therefore,
ensures a balanced allocation of the power to impose taxes between the Membeoistatesd.

39 Next, as regards the justification based on the wepeserve the coherence of the national tax
system, it must be borne in mind that this too is a legitirabjective recognised by the Court. In
order for an argument based on that justification to succeeéiteet link must be established
between the tax advantage concerned and the offsetting of thataapvégta particular tax levy,
with the direct nature of that link falling to be examinedhia light of the objective pursued by the

rules in question (judgment K, C-322/11, EU:C:2013:716, paragraphs 65 and 66).

40 In the context of the reincorporation of losses of a noder@spermanent establishment which
have previously been deducted, the Court has made clear that trerp@iatton of those losses
cannot be dissociated from their having earlier been taken ¢otouat. Thus, the Court has held
that that reincorporation, in the case of a company with a pennhastblishment in a Member
State other than that in which it is established and stiogl to which that company’s Member
State of residence has no power of taxation reflects a |logyoainetry. There was thus a direct,
personal and material link between the two elements of that tax mechanism, tleesaighoration
being the indissociable complement of the deduction previously grarged ts that effect,
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judgment inKrankenheim Ruhesitz am Wannsee-Seniorenheimstatt, C-157/07, EU:C:2008:588,
paragraph 42).

In the main proceedings, it is sufficient to find ihato far as the Federal Republic of Germany
does not have the right to tax the income generated by a permatabiisiesient situated in
Austria, the reincorporation of the relevant losses into the wabfit of the resident company to
which that permanent establishment belonged reflects a logicainelyyn and is thus the
indissociable complement of the deduction previously granted. Accordandgyx regime such as
that at issue in the main proceedings is also justified bydkd to guarantee the coherence of the
German tax system.

As regards, lastly, the objective relating to theemton of tax avoidance, it must be noted that
this is an objective capable of justifying a restriction on the freenfagstablishment guaranteed by
the Treaty. In accordance with the case-law of the Couxyder for an argument based on that
justification to succeed, the specific objective of that i&gin must be to prevent conduct
consisting in the creation of wholly artificial arrangementsciv do not reflect economic reality,
with a view to escaping the tax normally due on the profits géeebby activities in the national
territory (jJudgment irk, C-322/11, EU:C:2013:716, paragraph 61 and the case-law cited).

As to the relevance of that justification in the lightircumstances such as those at issue in the
main proceedings, it must be acknowledged that there is a risk tp@up of companies might
organise its business in such a way that it deducts fromxableaincome in Germany the losses
incurred by a loss-making permanent establishment situated itrighuand then, once that
establishment has become profitable, transfers the establisbrhesihess to another company of
the same group which is liable to tax in another Member State.

By reincorporating the losses thus deducted into the tapedfle of the transferring company
established in Germany in the event of a transfer of the permanent estatlishoated in Austria,
the tax regime at issue is thus capable of preventing praeiimesl at escaping the tax normally
due on the profits generated by activities in Germany.

In the light of these considerations, it must be heldathax regime, such as that at issue in the
main proceedings, may be justified by overriding reasons in thecpotgrest linked to the need to
safeguard the balanced allocation of the power to impose taxesemethe Federal Republic of
Germany and the Republic of Austria, as well as the coherentlee dberman tax system and
prevention of tax avoidance.

It remains necessary, however, to ascertain whatlclra regime goes beyond what is necessary
in order to attain those objectives.

It must, as a preliminary point, be noted that the regeints of the balanced allocation of powers
of taxation and coherence of the tax system coincide (judgmétational Grid Indus, C-371/10,
EU:C:2011:785, paragraph 80). Furthermore, the objectives of safegutrelibglanced allocation
of the power to impose taxes between Member States and thentpevef tax avoidance are
linked (judgment IOy AA, C-231/05, EU:C:2007:439, paragraph 62 and the case-law cited).

As regards the proportionality of the tax regime at igsuile main proceedings, it should be
recalled that the balanced allocation of the power to impags teas the objective of safeguarding
the symmetry between the right to tax profits and the rigbethuct losses. The need to safeguard
that symmetry means that the losses deducted in respect pérthanent establishment must be
capable of being offset by taxation of the profits made by it urteerntax jurisdiction of the
Member State in question, that is to say, both the profits nfadeghout the period when the
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permanent establishment belonged to the resident company and thosatntheetime of the

permanent establishment’s transfer (judgment MNordea Bank Danmark, C-48/13,
EU:C:2014:2087, paragraphs 32 and 33).

Such offsetting is, moreover, capable of ensuring fiswiaérence since that offsetting is the
indissociable complement of the losses having previously been takemadobunt (see, to that
effect, judgment in Krankenheim Ruhesitz am Wannsee-Seniorenheimstatt, C-157/07,
EU:C:2008:588, paragraph 54).

Furthermore, it must be noted that that offsettingatsoprevent tax avoidance since it removes
the risk of conduct aimed at escaping the tax normally due iSttdtie of residence of the company
to which the permanent establishment belongs.

In the main proceedings, it is common ground that, asdeedglae income generated by a
permanent establishment situated in Austria belonging to a conesgatylished in Germany, both
the income obtained prior to the transfer of that permanent estaeint and that obtained at the
time of the transfer is exempt from tax in Germany. Itoi@8 from this that the losses deducted
previously in respect of the establishment transferred cannotdat by taxation of the income of
that establishment. Accordingly, the reincorporation of such lasseghe taxable profit of the
transferring company is a measure that is proportionate to tkeedad aims, namely the
safeguarding of a balanced allocation of the power to impose tdyesieed to ensure fiscal
coherence and the prevention of tax avoidance.

Lastly, in order to answer the referring court’'s yueith regard to the principles relating to
definitive losses set out in paragraphs 55 and 56 of the judgmbfarks & Spencer (C-446/03,
EU:C:2005:763), it must be made clear that the finding as to the poomdity of the
reincorporation at issue in the main proceedings does not medhahdember State of residence
of the transferring company is not required to observe the principles set out in those pardwaphs
reincorporation having no bearing on the characterisation of the loss concerned.

Where the transferring resident company demonstratabehaincorporated losses are definitive
losses for the purposes of paragraph 55 of the judgmemanks & Spencer (C-446/03,
EU:C:2005:763), it is contrary to Article 49 TFEU to preclude gbssibility for that company of
deducting from its taxable profits in the Member State ofessdence the losses incurred by a non-
resident establishment (judgment @ommission v United Kingdom, C-172/13, EU:C:2015:50,
paragraph 27).

As regards the definitive nature of a loss, it wiigt fof all, be recalled that that loss cannot be
characterised as definitive by dint of the fact that the MenS8iate in which the permanent
establishment is situated precludes all possibility of lossex) bmarried forward (judgment in

Commission v United Kingdom, C-172/13, EU:C:2015:50, paragraph 33 and the case-law cited).

Secondly, losses may be characterised as definitiyef tindt permanent establishment no longer
has any income in the Member State in which it is situaiede, so long as it continues to be in
receipt of even minimal income, there is a possibility thaldeses sustained may yet be offset by
future profits made in that Member State either by the eshambént itself or by a third party
(judgment inCommission v United Kingdom, C-172/13, EU:C:2015:50, paragraph 36 and the case-
law cited).

As regards the losses at issue in the main proceettiag2epublic of Austria has indicated that
not all the possibilities for taking those losses into account have been exhausted in Austria
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It is, however, for the referring court to determimetiver Timac Agro has in fact adduced proof
of the definitive nature of the losses concerned.

Having regard to all the foregoing considerations, theeartsvthe first question is that Article 49
TFEU must be interpreted as not precluding a Member Staketedg@nme, such as that at issue in
the main proceedings, under which, in the event of transfer by antesatapany to a non-resident
company within the same group of a permanent establishment situated in another Blateh¢he
losses previously deducted in respect of the establishment tradséee reincorporated into the
taxable profit of the transferring company where, under a double taxation conventiocpthe of
such a permanent establishment is exempt from tax in the MeStder in which the company to
which that establishment belonged has its seat.

The second question

It is apparent from the order for reference that, utiikeéax years 1997 and 1998, as from the tax
year 1999, following an amendment of the German tax regime, tBesla¥ a non-resident
permanent establishment are no longer taken into account in Germany irhgelMState in which
the establishment is situated has the exclusive power to tax its profits.

It is also apparent from the order for reference timaker the German-Austrian Convention, such
power lies with the Republic of Austria.

It must, therefore, be considered that, by its secorsliguethe referring court asks, in essence,
whether Article 49 TFEU must be interpreted as precluding mldde State’s tax regime, such as
that at issue in the main proceedings, which, in the event of transfer by a resident company to a no
resident company within the same group of a permanent establisitnattd in another Member
State, excludes the possibility, for the resident company, of takiogaccount in its tax base the
losses of the establishment transferred where, under a doublertacatvention, the exclusive
power to tax the profits of that establishment lies with the MerStae in which the establishment
is situated.

In that regard, it should be borne in mind that, firsixaegime which allows losses incurred by a
permanent establishment situated in the territory of the Mei®tade concerned to be taken into
account in calculating the profits and taxable income of a residemipany to which that
establishment belongs constitutes a tax advantage, and, secondly, denisdafdahtage where the
losses are incurred by a permanent establishment situatedlemder State other than that in
which that company is established is liable to deter a msicempany from carrying on its
business through a permanent establishment situated in another M8tateer and, therefore,
constitutes a restriction prohibited in principle by the provisiortb®fTreaty that relate to freedom
of establishment (see, to that effect, judgmentLidl Belgium, C-414/06, EU:.C:2008:278,
paragraphs 23 to 26).

In accordance with the case-law referred to nagpaph 26 of the present judgment, such a
restriction is permissible only if it relates to situatiavisich are not objectively comparable or if it
is justified by an overriding reason in the public interest.

As regards comparability of the situations, as haspmsated out in paragraph 27 of the present
judgment, a permanent establishment situated in another MemberisSteot, in principle, in a
situation comparable to that of a resident permanent establishment in ra@atieadures laid down
by a Member State in order to prevent or mitigate the doubleidaxat a resident company’s
profits.
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In the present case, it must be held that, sindeettieral Republic of Germany does not exercise
any tax powers over the profits of such a permanent establishimertdeduction of its losses no
longer being permitted in Germany, the situation of a permanent estadlisbitnated in Austria is
not comparable to that of a permanent establishment situateerina@y in relation to measures
laid down by the Federal Republic of Germany in order to prevent or mitigate the double taxation of
a resident company’s profits (see, to that effect, judgmemondea Bank Danmark, C-48/13,
EU:C:2014:2087, paragraph 24 and the case-law cited).

In those circumstances, the answer to the secondoguestihat Article 49 TFEU must be
interpreted as not precluding a Member State’s tax regimdy asicthat at issue in the main
proceedings, which, in the event of transfer by a resident compaayntm-resident company
within the same group of a permanent establishment situated in aki@imdrer State, excludes the
possibility, for the resident company, of taking into account intats base the losses of the
establishment transferred where, under a double taxation conventiexcthsive power to tax the
profits of that establishment lies with the Member State in which the ebtablis is situated.

Costs

Since these proceedings are, for the parties to timepmmieedings, a step in the action pending
before the referring court, the decision on costs is a mhitethat court. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Third Chamber) hereby rules:

1. Article 49 TFEU must be interpreted as not prdoding a Member State’s tax regime,
such as that at issue in the main proceedings, under whicin the event of transfer by a
resident company to a non-resident company within the saengroup of a permanent
establishment situated in another Member State, the lossepreviously deducted in
respect of the establishment transferred are reincorporatinto the taxable profit of the
transferring company where, under a double taxation conventionthe income of such a
permanent establishment is exempt from tax in the Member Statin which the company
to which that establishment belonged has its seat.

2. Article 49 TFEU is to be interpreted as not preluding a Member State’s tax regime,
such as that at issue in the main proceedings, which, the event of transfer by a
resident company to a non-resident company within the saengroup of a permanent
establishment situated in another Member State, excludethe possibility, for the
resident company, of taking into account in its tax base #hlosses of the establishment
transferred where, under a double taxation convention, thex&lusive power to tax the
profits of that establishment lies with the Member Staten which the establishment is
situated.

[Signatures]
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* Language of the case: German.
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