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JUDGMENT OF THE COURT (First Chamber)

8 June 2016%(

(Reference for a preliminary ruling — Free movement of capital — Articles 63 and 853 +-E
Gift tax — Gift of immovable property situated within national territory — Nationalpeoviding
for a higher tax-free allowance for residents than for non-residents — Existence abaalopt
regime allowing any person resident in an EU Member State to benefit from the highieetax-
allowance)

In Case G479/14,

REQUEST for a preliminary ruling under Article 267 TFEU frohe tFinanzgericht Dusseldorf
(Finance Court, Dusseldorf, Germany), made by decision of 22 O@0hér received at the Court
on 28 October 2014, in the proceedings

Sabine Hiinnebeck

Finanzamt Krefeld,

THE COURT (First Chamber),

composed of R. Silva de Lapuerta, President of the Chamber, ahadjiev, JC. Bonichot,
S. Rodin and E. Regan (Rapporteur), Judges,

Advocate General: M. Wathelet,

Registrar: C. Stromholm, Administrator,

having regard to the written procedure and further to the hearing on 16 December 2015,
after considering the observations submitted on behalf of:

- Ms Hunnebeck, by M. Sarburg, Rechtsanwalt,

- the German Government, by T. Henze and K. Petersen, acting as Agents,

- the European Commission, by M. Wasmeier, W. Roels aRd Billmann, acting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 18 February 2016,

gives the following
Judgment
1 This request for a preliminary ruling concerns the interpretation of Articles 68(6pa FEU.

2 The request has been made in proceedings betweenbMs Sidinnebeck and the Finanzamt
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Krefeld (Tax Office, Krefeld), concerning the calculation of ttasfer duties payable in respect of
the gift of real property in Germany of which Ms Hiinnebeck was a joint owner.

Legal context

EU law

3 Article 1 of Council Directive 88/361/EEC of 24 June 1988 for the implen@ntdtArticle 67 of
the Treaty (an article repealed by the Treaty of Amsterdam) (OJ 1988 L 178, p. 5) provided:

1. Without prejudice to the following provisions, Member $tatball abolish restrictions on
movements of capital taking place between persons resident irbéde8tates. To facilitate
application of this Directive, capital movements shall be iladsin accordance with the
Nomenclature in Annex I.

2. Transfers in respect of capital movements shall be made ombexsehange rate conditions
as those governing payments relating to current transactions.’

4 The capital movements listed in Annex | to thatdliive include, under heading Xl of that annex
entitled ‘personal capital movements’, gifts and endowments.

German law

5 The Erbschaftsteuer- und Schenkungsteuergesetz (Law dtamteeand gift tax), in the version
published on 27 February 1997 (BGBI. 1997 I, p. 378), as last amended by Paragraph 11 of the La:
of 7 December 2011 (BGBI. 2011 I, p. 2592; ‘the ErbStG’), provide®aragraph 1, entitled
‘Taxable events’:

‘1. Inheritance (or gift) tax shall apply to
(1) transfers on death;
(2) giftsinter vivos;

(3) restricted gifts;

2. Unless provided otherwise, the provisions of the presentdlating to the transfer of assets
on death shall apply also to gifts and restricted gifts,thagrovisions relating to gifts shall apply
also to restricted giftsiter vivos.’

6 Paragraph 2 of the ErbStG, entitled ‘Personal liability to tax’, provides:
‘(1) Liability to tax arises

1. in the cases referred to in Paragraph 1(1), points3l in relation to the entirety of the
transferred assets (unlimited tax liability), where the deceased, ont¢hef dieath, the donor,
on the date of making the gift, or the beneficiary, on the dattheofchargeable event
(Paragraph 9), is a resident. The following persons are regarded as residents:

(@) natural persons whose place of residence or habitual residence is in Germany,

(b) German nationals who have resided abroad continuously farametthan five years
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and who do not have a place of permanent residence in Germany.

3. in all other cases, subject to subparagraph (3),atiore to transferred assets which are
domestic assets within the meaning of Paragraph 121 of the Begsyesetz [Law on
valuation, “the BewG”] (limited tax liability).

(3) On the application of the beneficiary, the total acquisition of assetgjimgidomestic assets
within the meaning of Paragraph 121 of the [BewG] (subparagraphshal), in its entirety, be
treated as subject to unlimited tax liability if the deceased, at theddéath, the donor, at the date
on which the gift was made, or the beneficiary, at the datbeothargeable event (Paragraph 9),
has his or her place of residence in a Member State of the European Union or in@@tath the
Agreement on the European Economic Area [of 2 May 1992 (OJ 1994pL 3), “the EEA
agreement”] is applicable. Where multiple transfers were rbgdbe same person in the 10 years
preceding the acquisition of assets and in the 10 years follawicly acquisition, those transfers
shall also be treated as subject to unlimited tax ligb#ihd aggregated in accordance with
Paragraph 14. ...

7 Paragraph 14(1) of the ErbstG, entitled ‘Taking into account of previous transfers’, provides:

‘Multiple acquisitions of assets from the same person to tme seeneficiary within 10 years shall
be aggregated by adding to the value of the latest transfersetithe values of the previously
transferred assets on the date of their transfer. Fromathefér duties on the total amount shall be
deducted the duties which would have been payable on the previousfermethsssets, having
regard to the personal circumstances of the beneficiary and on thefldhgigrovisions applicable
on the date of the last transfer. ...’

8 Paragraph 15(1) of the ErbStG, entitled ‘Tax classes’, provides:

‘Depending on the personal relationship between the beneficiaryhandeceased or donor, the
following three tax classes are distinguished:

Tax class I:
(1) the spouse and partner,
(2)  children and stepchildren,
9 Paragraph 16, entitled ‘Allowances’, is worded as follows:

‘1. Exempt in the event of unlimited tax liability (Pgraph 2(1), point 1, and Paragraph 2(3))
are transfers of assets to

(1) aspouse or partner in the amount of EUR 500 000;

(2)  to children within the meaning of tax class 1.2 and to the children of ddogakiren within
the meaning of tax class 1.2 in the amount of EUR 400 000;
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2. In lieu of an allowance under Paragraph 16(1), in cases of limited tax liabitdgi@zh 2(1),
point 3) an allowance of EUR 2 000 shall be applicable.’

10 Under the heading ‘Domestic assets’, Paragraph 121 &eth&, in the version published on
1 February 1991 (BGBI. 1991 |, p. 230), as amended most recenigragraph 10 of the Law of
7 December 2011 (BGBI. 2011 I, p. 2592), is worded as follows:

‘Domestic assets include:
(1) domestic agricultural and forestry assets;

(2)  real property situated within Germany;

The dispute in the main proceedings and the question referred

11 Ms Hunnebeck and her two daughters are German natidhejsreside in Gloucestershire in the
United Kingdom. Ms Hiinnebeck has not lived in Germany since 1996dadgyhters have never
lived in Germany.

12 Ms Hiinnebeck was the 50% co-owner of real property sitimi2dsseldorf in Germany. By an
agreement of 20 September 2011 certified by a notary, Ms Hiinnebeck transferred thapptne
property to her daughters in shares of 50% each. It was providetsheiiinnebeck would be
liable for any gift tax which might become payable on that gift. 12 January 2012, a lawyer
acting as a guardian of Ms Hunnebeck’s daughters, who are minongedytas approval with
respect to the declarations made in the agreement of 20 September 2011.

13 By two decisions of 31 May 2012, the Krefeld Tax Officateetmount of transfer duties payable
by Ms Hunnebeck in respect of each share at EUR 146 509. iatadg the transfer duties, the
Office deducted from the taxable value of each share the petagffede allowance of EUR 2 000
granted to persons with limited tax liability.

14 Ms Hiinnebeck lodged an administrative appeal seeking i0,abteespect of each of the shares
given to her two children, the application of the personal tax-ditksvance of EUR 400 000
available to persons with unlimited tax liability pursuant @ragraph 16(1), point 2, of the
ErbStG. That appeal was dismissed. Following that dismissalHWhnebeck brought an action
before the Finanzgericht Dusseldorf (Finance Court, Dusseldorf, abgjnseeking to have that
allowance applied. Before that court, Ms Hinnebeck submitted that sinetaadde a claim to the
tax service for the allowance under Paragraph 2(3) of the ErbSti& @round that that provision,
which entered into force after the gifts had been made hetaapplicable to her and required that
account be taken of gifts made before the gift at issue in the main proceedings.

15 The Krefeld Tax Office contended, before that court,Rasagraph 2(3) of the ErbStG ensured
that persons with unlimited tax liability and those with tedi tax liability were treated equally in
all respects.

16 The referring court has doubts as to whether Paragraphof(® ErbStG, also when read in
conjunction with Paragraph 2(3) of that law, is compatible witticke 63(1) TFEU and Article 65
TFEU.

17 The referring court notes that, in the judgment of 22 A0H10 in Mattner (C-510/08,
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EU:C:2010:216), the Court has already ruled on the compatibility EitHaw of Paragraph 16(2)

of the ErbStG, in a version worded in almost identical terntisegelevant provision at issue in the
main proceedings in the present case. The referring court cansiggr having regard to that
judgment alone, it must uphold the action before it, inasmuch as\precludes the combined
application of Paragraph 2(1), point 3, and Paragraph 16(2) of theGrich resulted in the
grant to Ms Hunnebeck and to her daughters of a tax-free allow&itgR 2 000 by reason of the

fact that they resided, as at the date of the gift at igsubei main proceedings, in the United
Kingdom, whereas that tax-free allowance would have amounted to 400R000, under the
combined provisions of Paragraph 2(1), point 1(a), Paragraph 15(1) and Paragraph 16(1), point 2, «
the ErbStG, if the donor or the beneficiaries had, as at that same date, been resielenany.G

18 However, the referring court is unsure whether the positidifferent following the adoption of
Paragraph 2(3) of the ErbStG by the German legislature in resporbke judgment of 22 April
2010 inMattner (C-510/08, EU:C:2010:216).

19 With reference to the line of authority establishethbyjudgments of 12 December 2006T@st
Claimants in the FIl Group Litigation (C-446/04, EU:C:2006:774, paragraph 162); of 18 March
2010 in Gielen (C-440/08, EU:C:2010:148, paragraph 53); and of 28 February 20B&kex
(C-168/11, EU:C:2013:117, paragraph 62), the referring court takes thahagwvhile the Court
has not yet ruled on that point, it has nonetheless held that a hédwrthat is optional may be
contrary to EU law. Consequently, that court considers it likedy the adoption of Paragraph 2(3)
of the ErbStG is not capable of remedying the incompatibility odd?aph 16(2) of the ErbStG
with EU law on the ground, in particular, that that latter pioniss automatically applied in the
absence of an application by the taxable person.

20 The referring court also questions whether the ruleudein Paragraph 2(3) of the ErbStG is
compatible with EU law.

21 First, under that provision, the beneficiary can makepgptication for the higher tax-free
allowance only if, at the time of the transfer, the deceased, the doti@ beneficiary was resident
in the territory of a Member State of the European Union or in a State to thki@#EA Agreement
applies, whereas the Court, in its judgment of 17 October 2013\de (C-181/12,
EU:C:2013:662) held that the provisions of EU law preclude legislatiandémber State relating
to the calculation of inheritance tax which provides, in the eweénhheritance of immovable
property situated in that State, for the application of aree-&llowance, in a case where, at the
time of the death, the deceased and the heir had a permanent residence in a third tocnimgsv
less than the allowance which would have been applied if sttde@ of them had been resident in
that Member State at that time.

22 Second, the referring court states that, in theafaseltiple transfers from a single person in the
10 years preceding and the 10 years following the transfer ofstetsathe second sentence of
Paragraph 2(3) of the ErbStG requires that those multiple trarsifes be treated as subject to
unlimited tax liability and aggregated in accordance withagaph 14 of the ErbStG. Thus,
whereas, in the case of taxable persons covered by Paragrappad?il)l, of the ErbStG, the
allowance applies to all the assets transferred by the parsen within a period of 10 years, the
period taken into account in the case of taxable persons covered by Paragraph 2(3) is 20 years.

23 In those circumstances, the Finanzgericht Dusseldodn& Court, Dusseldorf) decided to stay
the proceedings and to refer the following question to the Court of Justice for a prelimalimayy r

‘Must Article 63(1) TFEU, read in conjunction with Article @%EU, be interpreted as precluding
legislation of a Member State which provides that, for theutation of gift tax, the allowance to

5von 13 03.08.17, 09:3



CURIA - Dokumente http://curia.europa.eu/juris/document/document tgsi?doclang=EN.

be set against the taxable value in the case of a gift gbrg@érty situated in that Member State is
lower in the case where the donor and the beneficiary had tlaeie pif residence in another
Member State on the date of execution of the gift than the allmvavhich would have been
applicable if at least one of them had had his or her placeideree in the former Member State
on that date, even if other legislation of the Member State geswthat, on the application of the
beneficiary of the gift, the higher allowance is to be applied;amdition that account is taken of
all assets transferred gratuitously by the donor 10 years praordavithin 10 years following the
date of execution of the gift?’

The question referred for a preliminary ruling
Preliminary observations

24  In the first instance, it should be recalled that the mechanism established bymhe (&gislature,
by which, for the calculation of gift tax, the allowance to be sehagthe taxable value in the case
of a gift of immovable property in that State is lower in tlesec where the donor and the
beneficiary were resident in another Member State on theotitlte gift than the allowance which
would have applied if at least one of them had been residehé ifotmer Member State on that
date, was found by the Court to constitute an unjustified restrion the free movement of capital
in the judgment of 22 April 2010 iMattner (C-510/08, EU:C:2010:216) and also gave rise to the
judgment finding a failure to fulfil obligations of 4 September 2014£ammission v Germany

(C-211/13, EU:C:2014:2148).

25 In the present case, it is common ground that that meohatill applies, failing a request by the
beneficiary to benefit from the higher allowance, in the case of gifts between rentesThere is
no information in the case-file before the Court that could l@adhe conclusion that that
mechanism of taxation should be assessed differently in thextafte¢he present preliminary
reference.

26 However, while retaining that same mechanism of taxathe national legislature amended
Paragraph 2 of the ErbStG by adding a subparagraph 3 under whict,dase of a gift between
non-residents, the beneficiary can request the benefit of the haghtee allowance provided in
the case of gifts involving at least one resident.

27  Inthe second place, the object of the present request for a preliminary ruling shoul@idzk clari

28  First, it must be noted that the Commission submits that the condition, laid down by tk& BybSt
which non-resident beneficiaries can request the application dfigier allowance only if the
beneficiary or the donor is resident in an EU Member Staten & Btate to which the EEA
Agreement applies, is contrary to the Court’s case-law ésteldl by the judgment of 17 October
2013 inWelte (C-181/12, EU:C:2013:662), since such an allowance does not apply to sansfer
between donors and beneficiaries who are resident in third countries.

29  While the wording of the question does not expressly mefaat aspect of the national legislation
at issue, it is clear from the request for a preliminamnguthat the referring court also had doubts,
in that regard, as to whether the national law is compatible with EU law.

30  However, it should be borne in mind in that regard that, while questions on theetatem of EU
law referred by a national court, in the factual and legislative contexhlat court is responsible
for defining and the accuracy of which is not a matter for tlerCto determine, enjoy a
presumption of relevance, the Court may refuse to rule on a quesferred for a preliminary
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ruling by a national court if it is quite obvious that the interpi@tadf EU law that is sought bears
no relation to the actual facts of the main action or itpgae, where the problem is hypothetical,
or where the Court does not have before it the factual or legafiahatecessary to give a useful
answer to the questions submitted to it (see, to that gffelgment of 28 February 2013 Beker,

C-168/11, EU:C:2013:117, paragraph 19 and the case-law cited).

31 In the present case, it is common ground that Ms Hunnebetker two daughters, the
beneficiaries of the gift in question, were all resident inUnéged Kingdom at the date on which
that gift was made.

32 Accordingly, failing a connection with the facts of ¢tlase in the main proceedings, the matter of
the alleged incompatibility, as set out in paragraph 28 abovgpthetical and, hence, does not
call for a reply by the Court in the context of the present proceedings.

33 Second, there is a disagreement as to the intermpmetatbe given to the national law at issue
regarding the period to be taken into account for the aggregatiorit®fugder the hypothesis
referred to in Paragraph 2(3) of the ErbStG.

34  The referring court takes the view that, on that hypothesis, the taxable value to whicwtreal
granted must be attributed is the sum of all the gifts made during the period of 20 yearss,wierea
the hypothesis that the donor or the beneficiary are resident ina@grthat taxable value is the
sum of all the gifts made during a period of 10 years.

35 The German Government, by contrast, takes issuehaitinterpretation of Paragraphs 2(3) and
14 of the ErbStG. According to it, in both the case of a gtitvéen non-residents and that of a gift
where at least one of the parties is a resident, all the rgéide in the 10 years preceding the last
gift are aggregated. On the other hand, the application of thoseipnsva the request of the
beneficiary would result in the full taxation of all assets transferred within@dps 20 years.

36 In that regard, it must be borne in mind that the natmmat alone has jurisdiction to find and
assess the facts in the case before it and to interpredapgiy national law (see the judgment of
11 September 2008 Hckelkamp and Others, C-11/07, EU:C:2008:489, paragraph 32 and the case-
law cited). It should also be borne in mind that the Court nmugtinciple confine its examination
to the matters which the court or tribunal making the referéasedecided to submit to it. As
regards the application of the relevant national law, the Court thesefore, proceed on the basis
of the situation which that court or tribunal considers to be ésit@iol and it cannot be bound by
suppositions raised by one of the parties to the main proceedings ¢uidgmé March 2003 in
Kaba, C-466/00, EU:C:2003:127, paragraph 41). Consequently, it is for the refeaumgand not
for the Court of Justice to determine the meaning and effecGerman law, of the national
legislation at issue and, in particular, the legal consequence®m-resident beneficiaries of the
application, at their request, of the higher allowance.

37 Accordingly, it must be held that, by its question, therniag court is asking, essentially, whether
Articles 63 and 65 TFEU must be interpreted as precluding natiglealthat provide, in respect of
gifts between non-residents, first, in the absence of a speelfjuest by the beneficiary, for
recourse to a method of calculation of taxation by applicatica lofver tax-free allowance and,
second, at the request of such a beneficiary, for recoursen&ihed of calculation of taxation by
application of the higher tax-free allowance which applies ts gifrespect of which at least one
party is a resident, the exercise of that option by the non-resedficiary involving the
aggregation, for the purpose of calculating the tax due on the giftestion, of all the gifts
received by that beneficiary from the same person over the cofutise 10 years preceding and of
the 10 years following that gift.
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The existence of a restriction on the free movement of capital

38 According to settled case-law, Article 63(1) THEYs down a general prohibition of restrictions
on the movement of capital between Member States (see the pidgm&7 September 2015,
F.E. Familienprivatstiftung Eisenstadt, C-589/13, EU:C:2015:612, paragraph 35 and the case-law
cited).

39 In the present case, it is common ground that thetggs@ae in the main proceedings was a
transaction that comes within the scope of Article 63(1) TFEU.

40  As regards the question whether the law at issue amounts tacaestithin the meaning of that
provision, it should be recalled that national provisions which deaterthie value of immovable
property for the purposes of calculating the amount of tax payable itvisemcquired as a gift not
only may be capable of discouraging the purchase of immovable propdtg iMember State
concerned but may also have the effect of reducing the value tiflay @ resident of a Member
State other than that in which the property is located (see the judgmenrApfi22010 in Mattner,

C-510/08, EU:C:2010:216, paragraph 25).

41  In the present case, it is evident from the requeatfoeliminary ruling that, first, the mechanism
of taxation introduced by the adoption of Paragraph 2(3) of the Era$o®jng the beneficiary of
a gift between non-residents to benefit from the higher tax-fle@amce provided for in the case
of gifts involving at least one resident, is of optional applicatioth decond, that the exercise of
that option by the non-resident beneficiary involves the aggregatiomef@urposes of calculating
the tax payable in respect of the gift in question, of all this géficeived by that beneficiary from
the same person over the course of the 10 years preceding andLOfyibars following that gift,
whereas, for gifts involving at least one resident, only the gifts méabma period of 10 years are
aggregated.

42 As regards the optional nature of that mechanism of taxdtimost be noted that, even if that
mechanism were compatible with EU law, it is settlecedaw that a national scheme that restricts
the freedoms of movement may still be incompatible with EU éwsn if it is optional in
application. The existence of an option which would possibly render a situation conyahtitt)
law does not, in itself, correct the unlawful nature of a sysseith as the system provided for by
the contested rules, which still includes a mechanism of tax#tiat is not compatible with that
law. It should be added that this is even more so in theisituabhere, as in the present case, the
mechanism incompatible with EU law is the one which is autaadtiapplied in the case where
the taxpayer fails to make a choice (see, to that effeefjutigment of 28 February 2013Beker,
C-168/11, EU:C:2013:117, paragraph 62 and the case-law cited).

43 In order to provide a useful answer to the referringt @ouhe context of the present case, it is
necessary to examine the question of whether a mechanism adriasach as that introduced by
the adoption of Paragraph 2(3) of the ErbStG, is compatible witiEE&®J provisions relating to
the free movement of capital.

44 In that respect, as regards the length of the periathdoaggregation of gifts to be taken into
account for the purposes of applying the higher allowance, while the hajberance that is
applied to gifts between non-residents at the request of benefcis identical to that applied to
gifts in respect of which at least one party is a residlatfact nonetheless remains that the period
taken into consideration for the aggregation of gifts differs depemginghether those gifts come
within the first or the second of those categories.

45 In such circumstances, which it is for the refigricourt to confirm, it must be held, without it
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being necessary to rule on the compatibility of a mechanisnh) ascthat laid down in
Paragraph 2(3) of the ErbStG, which subjects all transfers imadenon-resident to unlimited tax
liability, that the fact of taking into account a longer periodtfa@ aggregation of gifts between
non-residents than for gifts in respect of which at least ortg [gan resident is liable, in some
circumstances, to lead to the application of the allowancthei first category of gifts, to a higher
taxable value than for the second and, hence, the first categagiftsobeing subject to higher
taxation on those gifts than would have been required for the seabegory of gifts. Such a
mechanism has the effect of restricting the movement of cdqgtause it is liable to reduce the
value of a gift which includes such an asset (see, by analgyudgment of 22 April 2010 in
Mattner, C-510/08, EU:C:2010:216, paragraph 27).

It is also necessary to note that such a situatiorde even worse by the fact that, unlike gifts in
respect of which at least one resident is a party, in the calcutdtibe taxation of which only gifts
made earlier may be aggregated, thus enabling the taxable perpoedict the amount of tax
payable, in the case of gifts between non-residents the aggregfatiansfers also applies to those
that will occur over the course of the 10 years following the gifjuestion, which thus places
those beneficiaries in the position of not knowing what tax on assetfers will later be payable.
In that regard, Ms Hiinnebeck states that she did not ask tatbesrafthe higher allowance under
Paragraph 2(3) of the ErbStG in particular due to that unforeseeability.

It must be held that such a lack of foreseeabildy have the effect of deterring non-residents
from acquiring or maintaining property situated in that Member State, given thatethedasfer of
those assets to other non-residents would place the lattgpasiteon of uncertainty for a longer
time as regards the future taxation that might be demanded byie¢haber State (see, by analogy,

the judgment of 15 September 201 Hialley, C-132/10, EU:C:2011:586, paragraphs 22 to 25).

In those circumstances, subject to the checks to be carried out by the refertiag to the length
of the period to be taken into account for the purpose of the appticati the request of non-
resident beneficiaries, of the higher tax-free allowance, whighlves the interpretation and
application of German law, it must be held that, as regdrdslangth of the period for the
aggregation of the gifts to be taken into account for the applicatitre higher allowance, the tax
treatment of gifts between non-residents that is less favoutasiehat of gifts in respect of which
at least one of the parties is a resident, constitutesractiest on the free movement of capital that
is prohibited, in principle, by Article 63(1) TFEU.

Furthermore, it must be held that, contrary to the ssiioni made by the German Government,
that difference in treatment cannot be considered to be compatithlethe TFEU provisions
relating to the free movement of capital on the ground thatlateseto situations that are not
objectively comparable. In particular, the German Government $sibimat the situation of
residents and that of non-residents are not comparable as regardssipective tax bases. Those
two categories of taxable persons cannot, according to that Goverrbaeneated in exactly the
same way by reason of the principle of territoriality.

In that regard, it must be recalled that, accordiriticle 65(1)(a) TFEU, Article 63 TFEU is to
be ‘without prejudice to the right of Member States to applyefevant provisions of their tax law
which distinguish between taxpayers who are not in the saméaitwath regard to their place of
residence or with regard to the place where their capital is invested'.

In so far as that provision of Article 65 TFEU derogatea the fundamental principle of the free
movement of capital, it must be interpreted strictly. It carthetefore be interpreted as meaning
that all tax legislation which draws a distinction betwesexpayers on the basis of their place of
residence or the State in which they invest their capit@litismatically compatible with the Treaty
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(see the judgment of 17 October 2013Ndte, C-181/12, EU:C:2013:662, paragraph 42 and the
case-law cited).

The derogation provided for in Article 65(1)(a) TFEUtself limited by Article 65(3) TFEU,
which provides that the national provisions referred to in paragtaphthat article ‘shall not
constitute a means of arbitrary discrimination or a disguisstwiggon on the free movement of
capital and payments as defined in Article 63 [TFEU] (8e=judgment of 17 October 2013 in
Welte, C-181/12, EU:C:2013:662, paragraph 43 and the case-law cited).

A distinction must therefore be made between différesgment permitted under Article 65(1)(a)
TFEU and arbitrary discrimination prohibited under Article 65(BEU. The settled case-law of
the Court establishes that, in order for national tax legislasoch as that at issue in the main
proceedings — which, as regards the period to be taken into cotisiddoa the application of the
allowance on the tax value of immovable property situated in Me&nber State, draws a
distinction according to whether the donor or beneficiary resideanMember State or are both
resident in another Member State — to be capable of being rdgasdmmpatible with the Treaty
provisions on the free movement of capital, the difference innted@ must concern situations
which are not objectively comparable or be justified by overriding reasons getieeal interest. In
order to be justified, moreover, the difference in treatmenvd®t those two categories of gifts
must not go beyond what is necessary in order to attain theiebjetthe legislation in question
(see, to that effect, the judgment of 17 October 2013\dte, C-181/12, EU:C:2013:662,
paragraph 44 and the case-law cited).

As regards the legal provisions at issue in the maireguowys, according to the case-file
submitted to the Court the amount of the tax on gifts of immovaldpeptly in Germany is
calculated under the ErbStG on the basis both of the value of thertprape of the family
relationship, if any, between the donor and the beneficiary. Maftttose criteria depends on the
place of residence of the donor or the beneficiary. Thereforegaddvocate General observes in
point 62 of his Opinion, as regards the gift tax payable in respechrabvable property in
Germany which is the object of a gift, there is no objectiveerdince justifying unequal tax
treatment between a situation in which no party to thergsitles in that Member State and one in
which at least one of those parties resides in that Staéeefbre, the situation of Ms Hiinnebeck’s
daughters is comparable to that of any beneficiary who acquirasvable property in Germany
by way of a gift from a person resident in Germany with whioenet is a parent-child relationship,
and also to that of any beneficiary residing in Germany whouwegeuch a gift from such a person
who does not reside there (see, by analogy, the judgment of 22 Aprilir201ftner, C-510/08,
EU:C:2010:216, paragraph 36).

The German legislation in principle regards both theficerg of a gift between non-residents
and the beneficiary of a gift involving at least one resident as taxpayers for the pufdsarging
gift tax on gifts of immovable property in Germany. It is oniffmwespect to the period to be taken
into account for the allowance against the taxable value thatethiatation, for the purposes of
calculating that tax, applies different treatment to giftslenaetween non-residents and those in
respect of which at least one party is a resident. By contrastat disputed that the determination
of the class and rate of tax is made in accordance witbatme rules for both those categories of
gifts (see, by analogy, the judgment of 22 April 2010Mattner, C-510/08, EU:C:2010:2186,
paragraph 37).

Where national legislation places on the same footingh#épurposes of taxing immovable
property acquired by gift which is located in the Member Stateerned, on the one hand, non-
resident beneficiaries who have acquired the property from a nidemeslonor, and, on the other
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hand, non-resident or resident beneficiaries who have acquired suchypfape a resident donor
and resident beneficiaries who have acquired it from a non-residant, that national legislation
cannot — without infringing the requirements of EU law — treat theseeficiaries differently in
connection with that tax as regards the application of an allgevagainst the taxable value of the
immovable property. By treating gifts to those two classgseasons in the same way, except in
relation to the period to be taken into account for the appicati the allowance from which the
beneficiary may benefit, the national legislature has, ircefeecepted that there is no objective
difference between them in regard to the detailed rulesamditions of charging gift tax such as
could justify a difference in treatment (see, by analogyjutigment of 22 April 2010 iMattner,
C-510/08, EU:C:2010:216, paragraph 38).

Admittedly, as the German Government argues in esdeecxable value of the gift to a non-
resident beneficiary, where he is partially subject to gitih Germany, is, in principle, less than
that of a resident or non-resident beneficiary who is wholly sutietiat tax in that Member State
(see, by analogy, the judgment of 17 October 2013Wehte, C-181/12, EU:C:2013:662,
paragraph 52).

However, that fact cannot call into question the foregoing considerati®sl|ess from the case-
law of the Court (see, inter alia, the judgment of 3 September RBOBbmmission v Spain,
C-127/12, not published, EU:C:2014:2130, paragraphs 77 an@ #@}jori since the period to be
taken into account for the application of the tax-free allowanceiged for in the legislation at
issue in the main proceedings does not vary at all in relagitimetamount of the taxable value of
the gift, but remains the same regardless of that latter amount.

It follows that, as the relevant period to be takem astount for the application of the tax-free
allowance does not depend on the amount of the taxable value but apgledeneficiary in his
capacity as a taxable person, the characteristics pertamiting ttax liability of the non-resident
beneficiary who receives a gift from a non-resident donor are nbtagito make the situation of
that beneficiary, as regards that period, objectively differem that of a non-resident beneficiary
who receives a gift from a resident donor or from that of a nesluiEneficiary who receives a gift
from a non-resident donor (see, by analogy, the judgment of 17 Octobem20@3e C-181/12,
EU:C:2013:662, paragraph 55).

It is thus necessary to examine whether the restrioh the movement of capital, such as that
established in paragraph 48 of this judgment, may be objectivéiijgdidy an overriding reason
in the general interest.

Whether the restriction isjustified by an overriding reason in the general interest

As to whether there is possible justification on thesbaf an overriding reason in the general
interest for the restriction consisting of the less favourabldrnent of non-residents as regards the
period for the aggregation of gifts to be taken into account fopungoses of the higher tax-free
allowance, the grounds put forward by the German Government are not well founded.

In the first place, as regards the ground based on ddgetmesafeguard the coherence of the
German tax system, it should be recalled that the Courtithastrue, held that that ground may
justify a restriction on the exercise of the fundamental freedoms guaranteed bgatye However,
in order for such a justification to be accepted, a diredt must be established between the
granting of the tax advantage concerned and the offsetting of thattageaby a particular tax
charge (see the judgment of 22 April 2010attner, C-510/08, EU:C:2010:216, paragraph 53 and
the case-law cited).
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63 In the present case, it suffices to state thatewhl German Government merely submits, in very
general terms, that Paragraph 2(3) of the ErbStG led to ‘pletaralteration’ of the personal gift
tax regime for non-resident beneficiaries and all the advantagedisadvantages resulting from
one or the other of the two personal tax regimes in respect chwie non-resident beneficiary
could opt ‘to be compensated’, it fails to demonstrate how the agigregé the gifts over a period
of 20 years, where the beneficiary seeks to avail of the highefrae allowance, might be
considered to be an appropriate means by which to achieve theivebjetc safeguarding the
coherence of the German tax system. In that regard, it munitee that the tax advantage derived
from taking into account, for the application of the higher allowance, a periodye&ai$ preceding
the gift in respect of which at least one resident in Germaayparty is not offset by any particular
tax relating to gift tax (see, by analogy, the judgments of gél 2010 in Mattner, C-510/08,
EU:C:2010:216, paragraph 54, and of 17 October 2013\dite, C-181/12, EU:C:2013:662,
paragraph 60).

64 It follows that a restriction, such as the one ideudtiin paragraph 48 of the present judgment,
cannot be justified by the need to preserve the coherence of the German tax system.

65 As regards, in the second place, the justificatioadoaa the principle of territoriality and the
alleged need to ensure a balanced allocation of the Membes'Stawers to impose taxes, it
should be recalled that that is a legitimate objective recagrise the Court (judgment of
7 November 2013 iK, C-322/11, EU:C:2013:716, paragraph 50 and the case-law cited).

66 However, it must be observed that, in the presenttb@senequal treatment as regards the period
to be taken into account for the application of the higher taxdbesvance results from the
application of the German legislation in question alone (sedhat effect, the judgment of
11 September 2008 iArens-Skken, C-43/07, EU:C:2008:490, paragraph 41). Furthermore, the
German Government fails to demonstrate that that differentteatment is necessary in order to
safeguard the power of the Federal Republic of Germany to impa&ss. tThus, the German
Government is wrong to rely on such a justification.

67 It must therefore be held that, in the present tds®s not been established that a restriction such
as that identified in paragraph 48 above allows the achievemestijedtives of an overriding
general interest which the German Government claims to pursue.

68 Having regard to all of the foregoing considerations, tisevexr to the question referred is that
Articles 63 and 65 TFEU must be interpreted as precluding ailestional law that provide, in
respect of gifts between non-residents, in the absence of dicspeguest by the beneficiary, for
recourse to a method of calculation of taxation by applicatianloiver tax-free allowance. Those
articles also preclude, in any event, rules of national lavelwprovide, at the request of such a
beneficiary, for recourse to a method of calculation of taxdiy®application of a higher tax-free
allowance which applies to gifts in respect of which attleas party is a resident, the exercise of
that option by the non-resident beneficiary involving the aggregation,horptirpose of the
calculation of tax due on the gift in question, of all the giiseived by that beneficiary from the
same person over the course of the 10 years preceding and the 10 years following that gift.

Costs

69 Since these proceedings are, for the parties to timepmuieedings, a step in the action pending
before the national court, the decision on costs is a matteth&brcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl
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On those grounds, the Court (First Chamber) hereby rules:

Articles 63 and 65 TFEU must be interpreted as precludingules of national law that provide,
in respect of gifts between non-residents, in the absem of a specific request by the
beneficiary, for recourse to a method of calculation of taxatiorby application of a lower tax-
free allowance. Those articles also preclude, in any eventles of national law which provide,
at the request of such a beneficiary, for recourse to method of calculation of taxation by
application of a higher tax-free allowance which applies to g in respect of which at least
one party is a resident, the exercise of that option by éhnon-resident beneficiary involving
the aggregation, for the purpose of the calculation of tax due dhe gift in question, of all the
gifts received by that beneficiary from the same person ovethe course of the 10 years
preceding and the 10 years following that gift.

[Signatures]

* Language of the case: German.
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