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JUDGMENT OF THE COURT (Ninth Chamber)

15 February 201 7§

(Reference for a preliminary ruling — Free movement of capital — Article 64 TFEUoveiMent

of capital to or from third countries involving the provision of financial services — Filassats
held in a Swiss bank account — Additional assessment for recovery — Recovery period —

Extension of the recovery period in the case of assets held outside the Member Staderafak

In Case E317/15,

REQUEST for a preliminary ruling under Article 267 TFEU frdme Hoge Raad der Nederlanden
(Supreme Court of the Netherlands), made by decision of 10 April 28d&ived at the Court on
26 June 2015, in the proceedings

X

Staatssecretaris van Financién,
THE COURT (Ninth Chamber),

composed of C. Vajda (Rapporteur), acting as President of the béhamd. Jurimae and
C. Lycourgos, Judges,

Advocate General: P. Mengozzi,

Registrar: A. Calot Escobar,

having regard to the written procedure,

after considering the observations submitted on behalf of:

- the Netherlands Government, by M.L. Noort, M.K. Bulterraad J. Langer, acting as
Agents,

- the German Government, by J. Moéller and T. Henze, acting as Agents,

- the Italian Government, by G. Palmieri, acting as Agent, assisted by G.M. De Socio, avvocat:
dello Stato,

- the European Commission, by W. Roels and C. Soulay, acting as Agents,
having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following
Judgment
1 The present request for a preliminary ruling concerns the interpretation of @4{it)er FEU.
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2 The request has been made in proceedings betweema¥iral person, and the Staatssecretaris
van Financién (State Secretary for Finance, the Netherlandsgrning additional assessments for
recovery in relation to income tax and social insurance contitsufor the tax years from 1998 to
2006.

Legal context
EU law

3 Article 1(1) of Council Directive 88/361/EEC of 24 June 1988 for the implementatfotické 67
of the Treaty (article repealed by the Treaty of Amsterdam) (OJ 1988 L 178, p. 5) provides:

‘Without prejudice to the following provisions, Member States slhdiblish restrictions on
movements of capital taking place between persons resident irbédeStiates. To facilitate
application of this Directive, capital movements shall be iladsin accordance with the
Nomenclature in Annex 1.’

4 Among the capital movements listed in Annex | tee@ive 88/361 are, under Heading VI,
‘operations in current and deposit accounts with financial ingtitsti which include ‘operations
carried out by residents with foreign financial institutions’.

Netherlands law

5 Article 16 of the Algemene Wet inzake Rijksbelastingen (General Law reamagjanal taxation;
‘AWR’) provides as follows:

1. If any fact provides grounds for the assumption that asss®nt has wrongly not been
issued or has been issued at too low an amount, ... the Inspector may recover the unpaid tax ...

3. The authority to issue an additional assessment fovescshall lapse five years after the
date on which the tax debt arose. ...

4, If too little tax has been levied on components of tigest matter of any tax which have
been held or have arisen abroad, the authority to recover the underpaid tayseaihlderogation
from the first sentence of paragraph 3, 12 years after the date on which the tax debt arose.’

The dispute in the main proceedings and the questions referred for agliminary ruling

6 In May 2002 a complaint was brought regarding an infringeroé the Wet toezicht
effectenverkeer (Law on the supervision of security transactigngyiminal investigation was
subsequently opened, in the course of which X was questioned several times.

7 By letter of 13 January 2009, X provided the Netherlandauthorities with information relating
to an account which he had held in a banking institution in Switzerland, under a codemigrties
beginning of 2004 and to an account which he had held in a bankingtiostiin Luxembourg
since the beginning of 2004, neither of which he had included in hidetdarations for the years
preceding that letter.

8 On 27 July 2010, the Officier van Justitie (Netmel$aPublic Prosecution Service) forwarded the
results of the criminal investigation to the tax authoritidge @dditional assessments for the years
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1998 to 2006 were imposed on 30 November 2010.

9 X brought proceedings against those additional assessments thef Rechtbank te Breda
(District Court, Breda, the Netherlands). By decision of 1@t&eber 2012, that court found that
the additional assessments covering the years up to and includingirBP04ed pursuant to the
extended recovery period under Article 16(4) of the AWR, had not dféssted with the diligence
required by the judgment of 11 June 208%nd Passenheim-van Schoot (C-155/08 and €157/08,
EU:C:2009:368). Nevertheless, that court held, on the basis of tiassilaclause in Article 64(1)
TFEU, that the free movement of capital, and accordingly the-leas resulting from that
judgment, was not applicable to the additional assessment im as fhe recovery related to the
Swiss bank account. On those grounds, it upheld the additional assessiméhe years up to and
including 2003 — apart from a correction in relation to the itistion of income between X and
his spouse — and reduced the additional assessment for 2004 by the afrtaxnelating to the
Luxembourg bank account.

10  The tax inspector lodged an appeal against the decidioa Bechtbank te Breda (District Court,
Breda) before the Gerechtshof teHertogenbosch (Regional Court of AppeatHsrtogenbosch,
the Netherlands), in so far as that decision related toaduitional assessment for 2004, and
disputed the contention that he had not exercised the requisitencdigeleanwhile, X lodged a
cross-appeal against that decision before the GerechtsheHestsgenbosch (Regional Court of
Appeal, 'sHertogenbosch) in so far as the decision related to the addliissessments for all of
the years in dispute before the Rechtbank te Breda (Districtt, @@da) and, in that context,
challenged the contention that the standstill clause in Aridld) TFEU implied that the free
movement of capital was not applicable in as much as the recosatgd to his Swiss bank
account.

11  The Gerechtshof te-Fdertogenbosch (Regional Court of AppealHsrtogenbosch) dismissed the
main appeal lodged by the tax inspector as unfounded. As regardesheappeal brought by X,
that court deemed it to be inadmissible in so far as it coadethe additional assessments for the
years up to and including 2003 as well as for the years 2005 and 200&Idabat it was well
founded in so far as it related to the additional assesdoreR004. In that regard, that court took
the view that the recovery in respect of the Swiss bank accam tully within the scope of the
case-law resulting from the judgment of 11 June 2008nd Passenheim-van Schoot (C-155/08
and C157/08, EU:C:2009:368). It took the view that Article 64(1) TFEU wasappticable to the
main proceedings since the measure referred to in Artic®) béthe AWR is a general measure
that can be applied in situations that have nothing to do witlstdimeestment, the provision of
financial services or the admission of securities to capitatkets, which are the categories
expressly mentioned in Article 64(1) TFEU.

12 X and the State Secretary for Finance brought appeals on a point of law agaidgntieat of the
Gerechtshof te ‘dHertogenbosch (Regional Court of AppealHsrtogenbosch) before the Hoge
Raad der Nederlanden (Supreme Court of the Netherlands). The State Secretagntm submits
that the Gerechtshof te-KHertogenbosch (Regional Court of AppealHsrtogenbosch) erred in
taking the view that Article 64(1) TFEU does not cover measurdsasithe additional assessment
for 2004 in respect of the Swiss bank account with the applicatitre extended recovery period
provided for in Article 16(4) of the AWR.

13 The Hoge Raad der Nederlanden (Supreme Court of the Ibetis¢rexpresses doubt, in the first
place, as to whether the scaptione materiae of Article 64(1) TFEU is delineated by the purpose
of the corresponding national legislation or by the transactionctestiby that national legislation.
In that regard, it notes, on the one hand, that the referenice tapiplication’ of restrictions set out
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15

16

in Article 64(1) TFEU appears to be an argument in favour of the latezpietation. In addition, it

takes the view that the first interpretation could have the consegwé divesting that provision of
much of its practical effect. On the other hand, it observésaathargument in favour of the former
interpretation might be found in the judgment of 14 December 199%, de Lera and Others
(C-163/94, C165/94 and €250/94, EU:C:1995:451). It states that, in that judgment, the Court held
that Article 73c(1) of the EC Treaty (now Article 64(1) TFEtHes not cover rules that apply
generally to all exports of coins, banknotes or bearer cheques, including those which do not involve
in third countries, direct investment, establishment, the provisiofinancial services or the
admission of securities to capital markets.

In the second place, the Hoge Raad der Nederlanden (Supreme Court of thends}lexpresses
doubt as to whether Article 64(1) TFEU must be interpreted agingvenly national law which
applies to financial service providers and determines the conditiangchanisms of the provision
of services. In that regard, it notes, on the one hand, thag itase which was pending on the date
of the order for reference and subsequently gave rise to the judgm2htMay 2015\Wagner-

Raith (C-560/13, EU:C:2015:347), the referring court and the Commission had both advocated suct
an interpretation. On the other hand, it observes that it coulddaech that the wording of
Article 64(1) TFEU contains nothing to support that interpretationthatithe actual meaning of
Article 64(1) TFEU would thereby be greatly restricted.

In the third place, and lastly, the Hoge Raad ddeflEnden (Supreme Court of the Netherlands)
expresses doubt as to whether the phrase ‘restrictions ... intre§plee movement of capital to or
from third countries involving ... the provision of financial servidesArticle 64(1) TFEU covers
the application of Article 16(4) of the AWR in connection with Hamk account held by X with a
bank in Switzerland. In that regard, it observes that, althougiayt be possible to categorise the
holding of a securities account as a financial service inghe df the judgment of 11 June 2000,
and Passenheim-van Schoot (C-155/08 and €157/08, EU:C:2009:368), that judgment concerns the
interpretation of Article 49 EC and Article 56 EC (now Arti&l@ TFEU and Article 63 TFEU) and
it is doubtful whether Article 64(1) TFEU has to be interpreted in the same way.

In those circumstances, the Hoge Raad der NederlaBdprefne Court of the Netherlands)
decided to stay the proceedings and to refer the following questiahe Court of Justice for a
preliminary ruling:

‘1. Does the respect for the application to third countfesestrictions, as provided for in
Article 64(1) TFEU, extend also to the application of restnms existing under national
rules, such as the extended recovery period at issue in the case in the madingecedich
rules can also be applied in situations that have nothing to thodivect investment, the
provision of financial services or the admission of securities to capital nfarkets

2. Does the respect for the application of restrictiofetimg to the movement of capital
involving the provision of financial services, as provided for inodt64(1) TFEU, concern
also restrictions that, like the extended recovery periodsakisn the case in the main
proceedings, are not directed at the provider of the services amot dietermine either the
conditions or the mechanisms of the provision of services?

3. Does a situation such as that in the case in tire pnaceedings, in which a resident of a
Member State has opened a (securities) account with a bankitgtims outside the
European Union, also come within the definition of “the movement of capitalvolving ...
the provision of financial services” within the meaning of Aeié4(1) TFEU, and does it
matter in this connection whether (and if so, to what extéat) hanking institution carries
out activities for the benefit of the account holder?’

24.08.17, 12:5



CURIA - Dokumente http://curia.europa.eul/juris/document/document tgsii?doclang=EN.

Consideration of the questions referred
Preliminary observations

17 The questions referred for a preliminary ruling conterinterpretation of Article 64(1) TFEU,
which provides that Article 63 TFEU is to be without prejudicéhmapplication to third countries
of any restrictions which existed on 31 December 1993 under natio&d) law in respect of the
movement of capital to or from third countries involving direct inwestt — including in real
estate — establishment, the provision of financial serviceleoadmission of securities to capital
markets.

18 It should be noted, first, that those questions are baser @ssumption that the legislation at
issue in the main proceedings, which provides for an extended rgcpggod, constitutes a
restriction on the movement of capital within the meaning of Article 63 TFEU.

19 Secondly, the order for reference states that thatdegn entered into force on 8 June 1991.
Thus, that legislation was in force before 31 December 1993, elewant deadline under
Article 64(1) TFEU, and therefore satisfies the temporal criterion laid dowrairatticle.

Thefirst question

20 By its first question, the referring court asks,sseace, whether Article 64(1) TFEU, must be
interpreted as applying to national legislation which imposestaiction on the capital movements
referred to in that article, such as the extended recqesipd at issue in the main proceedings,
where that restriction also applies in situations which bearrelation to direct investment,
establishment, the provision of financial services or the admission of secoritegsital markets.

21 In that regard, it should be noted, first, that ipgaaent from the wording of Article 64(1) TFEU
that that provision contains a derogation from the prohibition laid dow#rticle 63(1) TFEU in
favour of the ‘application’ of any restrictions which existed onD&cember 1993 under national
law adopted in respect of the movement of capital involving direestment, establishment, the
provision of financial services or the admission of securitiescapital markets. Thus, the
applicability of Article 64(1) TFEU depends, not on the purpose of th®nad legislation
containing such restrictions, but on its effect. That provisionieppb the extent to which that
national legislation imposes a restriction on movements of tdpitalving direct investment,
establishment, the provision of financial services or the admisdisacurities to capital markets.
Accordingly, the fact that that legislation may also applyotioer situations is not such as to
preclude Article 64(1) TFEU from being applicable in the circumstances which itscove

22 Secondly, that interpretation is confirmed by the Cooatse-law. According to that case-law, a
restriction on capital movements, such as a less favourablérdatment of foreign-sourced
dividends, comes within the scope of Article 64(1) TFEU, inasmulit aelates to holdings
acquired with a view to establishing or maintaining lasting @inetct economic links between the
shareholder and the company concerned and which allow the sharebqbdetidipate effectively
in the management of the company or in its control (judgment of 24 Nmre016,SECIL,
C-464/14, EU:C:2016:896, paragraph 78 and the case-law cited). Sipalectyrding to the Court,
a restriction is covered by Article 64(1) TFEU as beingstriction on the movement of capital
involving direct investment in so far as it relates to investi® of any kind undertaken by natural
or legal persons and which serve to establish or maintaimdashd direct links between the
persons providing the capital and the undertakings to which that capitelde available in order
to carry out an economic activity (see, to that effect, jugignef 20 May 20080range European
Smallcap Fund, C-194/06, EU:C:2008:289, paragraph 102). It is clear from those judgments, and,
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in particular, from their use of the phrases ‘inasmuch as’‘iando far as’, that the scope of
Article 64(1) TFEU does not depend on the specific purpose of a natestettion, but on its
effect on the movements of capital referred to in that provision.

That interpretation of Article 64(1) TFEU is not adllimto question by the judgment of
14 December 199%anz de Lera and Others (C-163/94, C165/94 and €50/94, EU:C:1995:451),
cited by the referring court. It is true that, having stairegaragraph 33 of that judgment, that the
physical export of means of payment cannot itself be regarded agstal oaovement, the Court
held in paragraphs 35 and 36 of that judgment that national legislation which appliedyenatal
exports of coins, banknotes or bearer cheques, including those which davolet,i in non-
member countries, direct investment (including in real estatgpblishment, the provision of
financial services or the admission of securities to capigakets do not come within the scope of
Article 73c(1) of the EC Treaty (now Article 64(1) TFEU). Hawe in paragraph 37 of that
judgment, the Court held that Member States are entitled ity ¥ee nature and reality of the
transactions and transfers in question, with a view to giaisthemselves that such transfers will
not be used for the purposes of the capital movements which ardicsfigccovered by the
restrictions authorised by Article 73c(1) of the EC Treatyfoltows from the judgment of
14 December 199%3anz de Lera and Others (C-163/94, C165/94 and €50/94, EU:C:1995:451),
that Member States can rely on Article 64(1) TFEU in aods the national rules apply to the
movements of capital referred to in that provision.

Thirdly, it should be pointed out that an interpretatiaroraling to which Article 64(1) TFEU
applies only where the national legislation at issue relatedyst the movements of capital
referred to in that article would undermine the practiclctiveness of that provision. As the
Netherlands Government has noted in its observations submitted to the Court, suetpeetatibn
would have had the consequence of compelling all the Member Stateder to be able to apply
the restrictions set out in Article 64(1) TFEU, to revisarthational legislation and adapt it very
precisely to the scope of that provision before the deadline afuadal994. As the Netherlands
Government has noted in its observations submitted to the Court, suakean interpretation, all
Member States would have been compelled, in order to be abfgply the restrictions set out in
Article 64(1) TFEU, to revise their national legislation and@t it very precisely to the scope of
that provision before the deadline of 1 January 1994.

Accordingly, the answer to the first question is thaiclé 64(1) TFEU must be interpreted as
applying to national legislation which imposes a restrictiorhemmtovements of capital referred to
in that provision, such as the extended recovery period at issue in the mainlipigs;esven where
that restriction can also be applied to situations which hatieing to do with direct investment,
establishment, the provision of financial services or the admission of secoritegsital markets.

The third question

By its third question, which it is appropriate to exanbefore the second question, the referring
court essentially asks whether the opening of a securities adppantesident of a Member State
with a banking institution outside the European Union, such as thasaé¢ in the main
proceedings, comes within the concept of a movement of capital invalleegrovision of
financial services, within the meaning of Article 64(1) TFEU.

In that regard, it should first be pointed out thathenabsence of a definition of ‘movement of
capital’ in the TFEU, the Court has recognised the nomenclahateconstitutes Annex | to
Directive 88/361 as having indicative value, it being understood tkapoated out in the
introduction to that annex, the list which it contains is not exhaugjiidgment of 21 May 2015,
Wagner-Raith, C-560/13, EU:C:2015:347, paragraph 23 and the case-law cited). Nevestledes
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the Commission observed in its observations submitted to the @matriannex makes reference,
under Heading VI, to ‘operations in current and deposit accountdindthcial institutions’, which
include ‘operations carried out by residents with foreign finanastitutions’. Accordingly, the
opening of a securities account with a banking institution, sucthasat issue in the main
proceedings, comes within the concept of ‘movement of capital’.

Secondly, the Court has held that, in order to be capélileing covered by the derogation
provided for in Article 64(1) TFEU, the national measure musiteelo capital movements that
have a sufficiently close link with the provision of financiaivéges, which requires that there be a
causal link between the movement of capital and the provisiomanhdial services (see, to that
effect, judgment of 21 May 2018agner-Raith, C-560/13, EU:C:2015:347, paragraphs 43 and 44).

In that regard, it should be pointed out that the captgaéments resulting from the opening of a
securities account with a banking institution involve the provisionnaintial services. First, it is
common ground that that banking institution carries out, for the bewfetfhe account holder,
account-management services, which must be regarded as constitypiroyision of financial
services.

Secondly, there is a causal link between the capdaéments concerned and the provision of
financial services given that the holder places his capital in a seswdcount by reason of the fact
that, in return, he benefits from the management services Wiaicteceives from the banking
institution. Accordingly, in a situation such as that at issuéhe main proceedings, there is a
sufficiently close link between the capital movements and the provision of finareiakese

It follows that the answer to the third question i$ the opening of a securities account by a
resident of a Member State with a banking institution outsid&timepean Union, such as that at
issue in the main proceedings, comes within the concept of a moveimeapital involving the
provision of financial services, within the meaning of Article 64(1) TFEU.

The second question

By its second question, the referring court asks whéekieerpossibility, provided for in
Article 64(1) TFEU, for Member States to apply restrictionscapital movements involving the
provision of financial services also applies to restrictionnhike the extended recovery period
at issue in the case in the main proceedings, are not rédagdtther the provider of the services or
the conditions or mechanisms of the provision of services.

In that regard, it should be noted that the decisiveriont for the application of Article 64(1)
TFEU is concerned with the causal link between the capitalements and the provision of
financial services and not with the personal scope of the contestémhal measure or its
relationship with the provider, rather than the recipient, of sectices. The field of application of
that provision is defined by reference to the categories ofatapdvements which are capable of
being subject to restrictions (judgment of 21 May 20A&gner-Raith, C-560/13, EU:C:2015:347,
paragraph 39).

Consequently, the fact that a national measure conastrentil foremost the investor and not the
provider of a financial service cannot preclude that measure fronmgowithin the scope of
Article 64(1) TFEU (judgment of 21 May 201%\agner-Raith, C-560/13, EU:C:2015:347,
paragraph 40). Likewise, the fact that a national measure heamslation to the conditions or
mechanisms of the provision of a financial service cannot precludentbasure from coming
within the scope of that provision.
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It follows that the answer to the third question is tthe possibility, provided for in Article 64(1)

TFEU, for Member States to apply restrictions on capital mmeves involving the provision of
financial services also applies to restrictions which, like teneled recovery period at issue in the
main proceedings, are not related to either the provider of tivicese or the conditions and
mechanisms of the provision of services.

Costs

Since these proceedings are, for the parties to timepmuieedings, a step in the action pending

before the national court, the decision on costs is a matteth&brcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Ninth Chamber) hereby rules:

1.

Article 64(1) TFEU must be interpreted as applyingo national legislation which
imposes a restriction on the movements of capital referretb in that provision, such as
the extended recovery period at issue in the main proceeds, even where that
restriction can also be applied to situations which have nbing to do with direct
investment, establishment, the provision of financial serves or the admission of
securities to capital markets.

The opening of a securities account by a resideof a Member State with a banking
institution outside the European Union, such as that at is® in the main proceedings,
comes within the concept of a movement of capital involving éhprovision of financial
services, within the meaning of Article 64(1) TFEU.

The possibility, provided for in Article 64(1) TFEU for Member States to apply
restrictions on capital movements involving the provision of fiancial services also
applies to restrictions which, like the extended recovgr period at issue in the main
proceedings, are not related to either the provider of theervices or the conditions and
mechanisms of the provision of services.

[Signatures]

** | anguage of the case: Dutch.
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