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JUDGMENT OF THE COURT (Second Chamber)

2 March 2017%)

(Reference for a preliminary ruling — Freedom of movement for workers — Article 46 H-E
Regulation (EU) No 492/2011 — Article 7 — Equal treatment — Frontier worker subject to income
tax in the Member State of residence — Benefit paid by the Member State of emplaythent i
event of the employer’s insolvency — Detailed rules for the calculation of the insolvendy bene
Notional taking into account of the income tax of the Member State of employment — Insolvency
benefit lower than the previous net remuneration — Bilateral convention for the avoidance of
double taxation)

In Case G496/15,

REQUEST for a preliminary ruling under Article 267 TFEU fromme tLandessozialgericht
Rheinland-Pfalz, Mainz (Rhineland-Palatinate Higher Social Célainz, Germany), made by
decision of 23 July 2015, received at the Court on 22 September 2015, in the proceedings

Alphonse Eschenbrenner

Bundesagentur fur Arbeit,
THE COURT (Second Chamber),

composed of M. llegj President of the Chamber, A. Prechal, A. Rosas (Rapporteur), C. avader
E. Jaraginas, Judges,

Advocate General: M. Wathelet,

Registrar: L. Hewlett, Principal Administrator,

having regard to the written procedure and further to the hearing on 7 July 2016,

after considering the observations submitted on behalf of:

- the Bundesagentur fur Arbeit, by B. Klug, acting as Agent,

- the German Government, by T. Henze and A. Lippstreu, acting as Agents,

- the European Commission, by M. Kellerbauer, M. Wasmeier and D. Martin, acting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 7 September 2016,

gives the following

Judgment

1 The request for a preliminary ruling concerns thepretation of Article 45 TFEU and Article 7
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of Regulation (EU) No 492/2011 of the European Parliament and &@fdbecil of 5 April 2011 on
freedom of movement for workers within the Union (OJ 2011 L 141, p. 1).

2 The request has been made in proceedings betweerpMm&é Eschenbrenner, a French citizen
residing in France and working in Germany, and the BundesagentuArfigit (Federal
Employment Agency, Germany) (‘the Agency’) in relation to the notiteldang into account of
German income tax when determining the amount of insolvency benefit awarded to him.

Legal context
International law

3 Under Article 13 of the Convention of 21 July 1959, concludedelea the French Republic and
the Federal Republic of Germany for the avoidance of double taxatiomakidg provision for
rules for mutual legal and administrative assistance in ¢he df income and wealth tax and in the
field of business tax and land tax (‘the Tax Convention’), as amended, provides:

‘(1)  Subject to the provisions of the following paragraphs, income frpendent work shall be
taxable only in the Contracting State in which the personaligcin respect of which it is
received is carried out. In particular, salaries, wagag, gratuities or other emoluments shall
be deemed to constitute income from dependent work, together wiimd#r benefits paid
or awarded by persons other than those referred to in Article 14.

(5) (a) By way of exception [to paragraph 1], income from dependent work earned by person:
who work in the frontier area of one Contracting State and whkie treeir permanent
home in the other Contracting State, to which they normaliynetach day, shall be
taxable only in that other State;

4 Article 14 of that Convention provides:

‘(1) Salaries, wages and similar remuneration, arncemant pensions, paid by one of the
Contracting States, by a Land or by a legal person of that &tdtand governed by public
law to natural persons resident in the other State in consaferfdr present or past
administrative or military services shall be taxable only in the first State. ...

(2)  The provisions of the first sentence of paragraph 1 shall also apply:
1. to amounts paid as statutory social insurance;

European Union law

Regulation No 492/2011

5 Chapter | of Regulation No 492/2011 is entitled ‘Employmequal treatment and workers’
families’. Under section 2, entitled ‘Employment and equalitytreatment’, Article 7 of that
regulation provides:
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1. A worker who is a national of a Member State may not, ingfiidry of another Member State,

be treated differently from national workers by reason of his nationaligspect of any conditions

of employment and work, in particular as regards remuneration,ssiginand, should he become
unemployed, reinstatement or re-employment.

2. He shall enjoy the same social and tax advantages as national workers.

Directive 2008/94/EC

6 Under Chapter I, entitled ‘Scope and definitions’, ae&ive 2008/94/EC of the European
Parliament and of the Council of 22 October 2008 on the protectiommbgees in the event of
the insolvency of their employer (OJ 2008 L 283, p. 36), Article 1(1) provides:

‘This Directive shall apply to employees’ claims arising framontracts of employment or
employment relationships and existing against employers who arstateaof insolvency within
the meaning of Article 2(1).’

7 Article 2(2), first subparagraph, of that directive states:

‘This Directive is without prejudice to national law as regatds definition of the terms

“employee”, “employer”, “pay”, “right conferring immediate entitlent” and “right conferring
prospective entitlement”.’

8 Under Chapter II, entitled ‘Provisions concerning guagainisitutions’, Article 3 is worded as
follows:

‘Member States shall take the measures necessary to éhauguarantee institutions guarantee,
subject to Article 4, payment of employees’ outstanding claimsltieg from contracts of
employment or employment relationships, including, where provided for lynaataw, severance
pay on termination of employment relationships.

The claims taken over by the guarantee institution shall be thuditsg pay claims relating to a
period prior to and/or, as applicable, after a given date determined by the Member States.’

9 Under that chapter, Article 4 of Directive 2008/94 provides:

‘1. Member States shall have the option to limit the liabdtyguarantee institutions referred to in
Article 3.

2. If Member States exercise the option referred to ingoapa 1, they shall specify the length of
the period for which outstanding claims are to be met by the mpearanstitution. However, this
may not be shorter than a period covering the remuneration of sheéhte@e months of the
employment relationship prior to and/or after the date refeweth tthe second paragraph of
Article 3.

3. Member States may set ceilings on the payments made by trentgeainstitution. These
ceilings must not fall below a level which is socially compatibith the social objective of this
Directive.
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German law

Paragraph 3(2)(b) of the Einkommensteuergesetz (Law on e@ntgh exempts insolvency
benefits from income tax.

The first sentence of Paragraph 165(1), entitled ‘Right8Book lIll, entitled ‘Promotion of
employment’, of the Sozialgesetzbuch (German Social Security Code) (‘SGprdivides:

‘Workers are entitled to insolvency benefit where they have takeemployment on national
territory and where, in the event of the insolvency of their emplayey have claims for
outstanding salary for the previous three months of the employment contract.’

As provided in Paragraph 167 of the SGB lll, entitled ‘Amount’:

‘(1) Insolvency benefit is paid in the amount of net remuneration¢chwld equal to the gross
remuneration, up to the monthly ceiling for calculating contributionsdawin in Paragraph 341(4)
of the SGB I, minus statutory deductions.

(2)  If the employee

2. is not subject to income tax on the national territad/the insolvency benefit is not taxable
under the rules that apply to him,

the taxes which would have been deducted from the remuneration hadolbgesnbeen subject to
income tax on the national territory shall be deducted from the remuneration.’

The first sentence of Paragraph 169 of the SGB llI, entitled ‘Subrogation’, is wordddves fol

‘Claims relating to pay which give rise to entitlemenirtsolvency benefit shall be transferred by
subrogation to [the Agency] when insolvency benefit is requested.’

The facts in the main proceedings and the questions referred for a pnelinary ruling

Mr Eschenbrenner, a French national, lives in Rahliram¢E), close to the German border. Since
1996, he had been employed as a driver with the undertaking Philipp’s Reis¢e iocPirmasens
(Germany). According to a certificate issued by the heatleofdlevant French Centre des Impbts
(Taxation Centre), Mr Eschenbrenner met, by reason of that emghdythe necessary conditions
to qualify as a frontier worker pursuant to Article 13(5)(a) of the Tax Convention and, conggquent
the salary he received in Germany was, in accordance thathprovisions of that convention,
subject to tax in France.

On 29 June 2012, insolvency proceedings were opened against Philipp’s Reisen. Whilasdlarie
wages were paid in full by that undertaking up to March 2012, 8¢h&nbrenner had, on the date
of the opening of the insolvency proceedings, a claim against his emplof#/R 5 571.88 in
respect of his remuneration for the months of April to June 2012.

By virtue of those outstanding salary claims, Mr Escleemier requested, on 13 July 2012, the
payment of insolvency benefit. To calculate the amount of that betmefilgency deducted from
Mr Eschenbrenner’s gross remuneration the sum of EUR 3550.24 awardbe Ipyovisional
liquidator by way of advance payment for the period 1 April to 28 2048, as well as an amount
corresponding to social security contributions and an advance, pectesf expenses, he had
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obtained for the month of April. Moreover, the Agency, pursuant tagPaph 167(2) of the SGB
lll, deducted from that remuneration an amount corresponding to indarjecalculated in
accordance with German law, amounting for the three monthsus, ito EUR 185, EUR 175 and
EUR 173 respectively. Consequently, by decision of 18 July 2012, &ireBbrenner was awarded
a total amount of EUR 356.77 in respect of that benefit.

17 In his complaint against that decision, Mr Eschenbrenaiened, in essence, that the taking into
account of the tax at the rate applicable in Germany, indloeillation of the insolvency benefit,
was discriminatory and, therefore, contrary to EU law, becduesevas not subject to tax in
Germany. By decision of 18 September 2012, the Agency rejected that complaint.

18  Mr Eschenbrenner brought proceedings against the Agency’s decision, claiming that thigocalcul
method for the amount of insolvency benefit was incompatible withakalJon the ground that it
did not allow frontier workers, such as Mr Eschenbrenner, toiveecan insolvency benefit
equivalent to their previous net remuneration. Unlike persons working and rasidisegmany, the
amount of the benefit for frontier workers is lower than their previnet remuneration because,
inter alia, of the differences between tax rates applicabl&ermany and France. After the
dismissal of his action by the Sozialgericht Speyer (Social Co8peyer, Germany),
Mr Eschenbrenner brought an appeal before the Landessozialgericht Rihéifdéz, Mainz
(Rhineland-Palatinate Higher Social Court, Mainz, Germany).

19 That court considers that Mr Eschenbrenner can only suedées claim if the requirement of
equal treatment with employees taxable in Germany, as provadead EU law, precludes German
income tax, being taken into account, notionally, in accordanceRaitagraph 167(2) of the SGB
lll, at the time of the calculation of the amount of insolvency fien&hile noting that the
insolvency benefit amounts to a social advantage within the meaniAgick 7 of Regulation
No 492/2011, the referring court observes that, pursuant to that provisiatner workers may not
be treated differently from national workers on the ground of tieionality and must inter alia
benefit from the same social and tax advantages as those national workers.

20 In that regard, the Court has already ruled that thenabtdeduction of German income tax
amounted to indirect discrimination, first, in the context ofdakeulation of the increased interim
assistance in favour of ex-civilian employees of the Allied &®rmm Germany (judgment of
16 September 2004\ierida, C-400/02, EU:C:2004:537) and, second, in the context of the
calculation of top-up amounts on wages paid to workers placed on a schemetiaigarork prior
to retirement (judgment of 28 June 20E2ny, C-172/11, EU:C:2012:399).

21 The referring court acknowledges that, unlike the circmresaat issue in those two cases,
Paragraph 167(2) of the SGB Il does not, as such, lead to doubtli@riaxathe circumstances at
issue in the main proceedings, since the insolvency benefit isjgmir® Article 14(2)(1) of the
Tax Convention, taxable in the State which awards that bertefg, axempt from taxation in
Germany pursuant to Paragraph 3(2)(b) of the Law on income taxamgkquently, only the tax
which would have been due in Germany is taken into account, nofyionalhe calculation of the
insolvency benefit.

22 However, the referring court considers that the amourtteoinsolvency benefit should, in
principle, be equal to the previous net remuneration of the workete Winider the calculation
method provided for in Paragraph 167(2) of the SGB Ill, frontier werkee put in an identical
position to persons residing and working in Germany as regardsribent of insolvency benefit
received, that method does not allow specifically for frontielkkess to obtain compensation equal
to their previous net remuneration.
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23 The referring court is asking, furthermore, whether ancbutcome is compatible with Directive
2008/94. Referring in particular to the judgments of 4 March 2B@#sotti and OthergC-19/01,
C-50/01 and €84/01, EU:C:2004:119), and of 17 November 20d4n Ardennen(C-435/10,
EU:C:2011:751), that court considers that, although that directive salM@ember States to set
ceilings on the payments made by the guarantee institution, it providesrtheless, for full
compensation of outstanding salary claims below those ceilings. In the stecur@s of this case, it

follows from the application of the legal provisions at issue tmatutstanding salary claims will
not be fully compensated.

24  That court states also that, contrary to what wedsdsby the court of first instance in its decision,
it is not clear that Mr Eschenbrenner has, under German lavpodsebility of asserting a claim
against his employer for the difference between the amount of thigensy benefit, calculated in
accordance with Paragraph 167(2) of SGB Ill, and his previous gross salary.

25 In those circumstances, the Landessozialgericht Rheirfated(Higher Social Court, Rhineland-
Palatinate) decided to stay proceedings and refer the folloguegtions to the Court for a
preliminary ruling:

‘(1) Is it compatible with the rules of primary and/oc@®dary EU law (in particular Article 45
TFEU ... and Article 7 of Regulation No 492/2011), in the casenoémployee who pursues
an occupational activity in Germany, who is resident in anotrenibér State and not subject
to income tax in Germany, and for whom insolvency benefit, undgrrthasions applicable
to him, is not taxable, that, in the event of his employer’s insolyehe remuneration from
employment tax used to calculate his insolvency benefit is subject to the ntdiatain that
would be charged as a deduction on his remuneration from employmenteaubject to
income tax in Germany, if he no longer has the possibility adraisg a claim against his
employer for his residual gross remuneration?

(2) If Question 1 is answered in the negative, cae itonsidered compatible with the rules of
primary and/or secondary EU law if, in the circumstances ithestrthe employee retains the
possibility of asserting a claim against his employer for his residual gross retm2r

The questions referred
The first question

26 By its first question, the referring court asks, in essevfeether, in circumstances such as those at
issue in the main proceedings, Article 45 TFEU and Artictéd Regulation No 492/2011 must be
interpreted as precluding the amount of the insolvency benefit, asvagda Member State to a
frontier worker — who is not subject to income tax in thatestahd for whom that benefit, under
the provisions applicable to him, is not taxable — from being detedrby deducting income tax,
as it applies in that State, from the remuneration usedltolate that benefit, with the result that
that frontier worker, unlike persons working and residing in thae Stibes not receive a benefit
corresponding to his previous net remuneration. Moreover, that couralaslisthe effect, on that
analysis, of the fact that a frontier worker cannot assedian @gainst his employer for the part of
his previous gross salary he has not received because of that deduction.

27 As a preliminary point, it is necessary to set loaittax treatment of the insolvency benefit with
respect to frontier workers such as Mr Eschenbrenner.

28 According to the referring court, it is common ground, thatler Article 14(2)(1) of the Tax
Convention, the power to tax social advantages awarded by the competentiesithioitite Federal
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Republic of Germany, such as the insolvency benefit at issue,wib that State. Similarly, it is
apparent from the order for reference that, in this case,ddndhbrenner is not in fact subject to
taxation in respect of that insolvency benefit in France.

Moreover, German tax legislation exempts that insolvbaogfit from income tax, pursuant to
Paragraph 3(2)(b) of the Law on income tax.

Thus, the award of the insolvency benefit in the cir@amast at issue in the main proceedings is
not formally subject to either double taxation or German income tax. It is, on the other hagxt, subj
to the notional application of the tax which would have been dedirctiedMr Eschenbrenner’s
salary had he been subject, during the period preceding the insobfehisyemployer, to income
tax in Germany.

In that regard, the circumstances of the dispute in the main proceedingsatiffdrdse at issue in
the cases which gave rise to the judgments of 16 September RHa (C-400/02,
EU:C:2004:537), and of 28 June 20E2ny (C-172/11, EU:C:2012:399), which the referring court
refers to, and which concerned situations in which the berefissue were actually subject to tax
in both Member States. Indeed, unlike the circumstances at iisdine main proceedings, the
power to tax the benefits at issue in the cases givingaisigose judgments belonged, under the
Tax Convention, to one Member State, while those benefits were subgenbtmnal tax deduction
in the other Member State (see, judgments of 16 September 208dcda, C-400/02,
EU:C:2004:537, paragraphs 11 and 24, as well as of 28 June Hfg, C-172/11,
EU:C:2012:399, paragraph 34).

As regards, next, the principle of equal treatmentcl&rd5(2) TFEU states that freedom of
movement for workers entails the abolition of any discriminatioredbas nationality between
workers of the Member States as regards employment, remunexatiosther conditions of work
and employment. That provision is given specific expression incl&rtfr(2) of Regulation
No 492/2011 which states that a worker who is a national of ablde®tate is to enjoy, in the
territory of the other Member States, the same social and tax advantages aswatkaral

It must be noted, from the outset, that the calculatethod, set out in Paragraph 167(2) of the
SGB Ill, does not prescribe differences in treatment dependinbeonationality of the workers
concerned, the distinction between the different categories of wgobleeng based, inter alia, on
whether or not the worker is subject to tax in Germany.

Mr Eschenbrenner claims before the referring couessence, that Paragraph 167(2) of the SGB
[ll, without amounting to direct discrimination on the ground of natipnanevertheless has an
unfavourable effect on him in comparison with the situation ofgmsrsvorking and residing in
Germany who receive the same benefit.

In that regard, it must be noted that the principle ofl éqgeiment laid down in both Article 45
TFEU and in Article 7 of Regulation No 492/2011 prohibits not onlgadidiscrimination on the
ground of nationality but also all indirect forms of discriminatidmich, by the application of other
criteria of differentiation, lead in fact to the sameutegsee, to that effect, judgment of
14 December 2016Braganca Linares Verruga and OthersC-238/15, EU:C:2016:949,
paragraph 41 and the case-law cited).

A provision of national law — even if it applies regassllef nationality — must be regarded as
indirectly discriminatory if it is intrinsically liable taffect migrant workers more than national
workers and if there is a consequent risk that it will pldee migrant worker at a particular
disadvantage, unless objectively justified and proportionate to theparsued (judgment of
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5 December 20137entralbetriebsrat der gemeinnutzigen Salzburger Landesklini€ehl4/12,
EU:C:2013:799, paragraph 26, as well as the case-law cited).

37 In order to establish whether the insolvency benefit calculation method, sePatdagraph 167(2)
of the SGB Ill, amounts to a difference in treatment conti@arirticle 45 TFEU and Article 7 of
Regulation No 492/2011, it is therefore necessary to assesbewlatrontier worker, such as
Mr Eschenbrenner, is in a less favourable position than a peimimg and living in Germany,
other things being equal.

38  According to the referring court, persons working andirgsin Germany receive, in accordance
with Paragraph 167(1) of the SGB Ill, an amount of insolvency bewsiith corresponds, in
principle, to their previous net remuneration.

39 By contrast, in the case of frontier workers whaatesubject to income tax in Germany, such as
Mr Eschenbrenner, the method for calculating the amount of the insolvemefjt lagplicable is set
out in Paragraph 167(2) of the SGB Ill, according to which iteisessary, to this end, to deduct
from that worker’s previous remuneration the tax which would have be€ducted from that
remuneration had the worker been subject to income tax in Germany.

40 In accordance with the Tax Convention, Mr Eschenbrenmansrneration was subject, while he
was in employment, to income tax in France, the tax ratecapj# in that Member State being, at
the time of the facts in the main proceedings, lower than dte applicable in Germany.
Accordingly, in his case, the calculation method referredntdhe previous paragraph, led,
inevitably, to the insolvency benefit he received being different to his previous net retimmera

41 As regards the compatibility of such a result wittichr 45 TFEU and Article 7 of Regulation
No 492/2011, it must be noted that, as was stated in paragraphtt&8 present judgment, in the
present case, the power to tax the insolvency benefit belongs;cordance with the Tax
Convention, to the Federal Republic of Germany. The fact thaSthtd exempts that benefit from
tax, while requiring for the calculation of its amount a deduction correspotalingome tax at the
rate in force in that State, does not alter in any wayitickng that the national legislation at issue
falls, in essence, within that State’s power to tax.

42 Indeed, as the German Government stated during the hehahgxemption and the notional
deduction are prescribed, inter alia, to avoid, in the light ohtlraber of applications for such a
benefit in case of an undertaking’s insolvency, a two-stage targuwoe consisting of first taking
into account the gross amount of remuneration to calculate thatitbemefthen subjecting the
insolvency benefit to income tax.

43 Similarly, although the method for calculating the amaininsolvency benefit of frontier
workers, such as Mr Eschenbrenner, is set out in Paragraph 16#2)®&B 1ll, namely a social
law provision, it is nevertheless the case that that provisiensrés income tax and requires that it
be taken into account to calculate the amount of that benefit.

44 It follows that the effect of that national legislatiomfree movement of workers must be assessed
in the light of the Court’s case-law relating to tax measures.

45  Although it is true that Member States must exercise thepeternce in the area of direct taxation
consistently with EU law and, in particular, with the fundarakfitedoms guaranteed by the FEU
Treaty (see judgment of 23 February 20C®mmissiorv Hungary, C-179/14, EU:C:2016:108,
paragraph 171 and the case-law cited), it is nevertheless apparent frooutt® case-law that EU
law does not preclude unfavourable consequences for free movement of viloaken® the result

8 von 11 31.08.17, 11:0



CURIA - Dokumente http://curia.europa.eu/juris/document/document tgsi?doclang=EN.

9von 11

46

47

48

49

50

51

52

53

54

of differences between tax scales in the Member Stages (s that effect, judgment of 12 May
1998,Gilly, C-336/96, EU:C:1998:221, paragraphs 47 and 53).

Thus, given the disparities between the Member States’ legislatios field, a worker’s decision
to rely on his freedom of movement under, in particular, Ard&deTFEU, can, depending on the
circumstances, be more or less advantageous for such a workea feoapoint of view (see, by
analogy, concerning the principle of non-discrimination, judgments of 15 200y, Lindfors,
C-365/02, EU:C:2004:449, paragraph 34, and of 12 July 208&hempp C-403/03,
EU:C:2005:446, paragraph 45; of freedom of establishment, judgments oténber 2007,
Columbus Container ServigeS-298/05, EU:C:2007:754, paragraph 51, and of 28 February 2008,
Deutsche ShellC-293/06, EU:C:2008:129, paragraph 43; as well as free movement of capital,
judgment of 7 November 201R, C-322/11, EU:C:2013:716, paragraph 80).

In the present case, while the insolvency benefitvetdly Mr Eschenbrenner is less than the net
remuneration he received before the insolvency of his employerunf@atourable consequence
stems solely from the fact that the tax rate applicablthénMember State which awards the
insolvency benefit and which has the power to tax that benefjtavadise time the amount of that
benefit was set, higher than that applied by the Member $tatbich Mr Eschenbrenner resided
when he was in employment.

Moreover, the effect of differing tax rules, suchhase at issue in the main proceedings, on the
amount of the insolvency benefit received by a frontier worker, siscMr Eschenbrenner, is
uncertain in that it depends of the particularities of each ihgiali case. Indeed, that amount is
likely to be higher or lower than the previous net remuneration dbivbiker depending on the tax
rate in force in the Member States at issue.

Consequently, to the extent that the unfavourable consequdsseeain the main proceedings
stems solely from the differences between the tax scalkeiMember States at issue, Article 45
TFEU and Article 7 of Regulation No 492/2011 do not preclude l¢igislguch as that at issue in
the main proceedings.

That finding is not called into question by the consideratrelating to Directive 2008/94
mentioned by the referring court.

Pursuant to Article 1(1) of Directive 2008/94, that divectipplies to employees’ claims arising
from contracts of employment or employment relationships and exigaigsh employers who are
in a state of insolvency.

According to the Court’s well-established case-the, social objective of that directive is to
guarantee employees a minimum of protection at European Union levbleievent of the
employer’s insolvency through payment of outstanding claims resulting froniracts of
employment or employment relationships and relating to pay for #ispeariod (see judgment of
17 November 201Man ArdennenC-435/10, EU:C:2011:751, paragraph 27 and the case-law cited,
as well as, to that effect, judgment of 24 November 20M&bb-Sdmann C-454/15,
EU:C:2016:891, paragraphs 32 and 35).

The Member States are thus bound to ensure, withimibefl a ceiling they are entitled to set to
guarantee outstanding claims, that all those claims are paid (sleat édfect, judgment of 4 March
2004,Barsotti and OthersC-19/01, G50/01 and €84/01, EU:C:2004:119, paragraph 36).

Nevertheless, while guarantee institutions must thusrésgmnsibility for outstanding pay,
pursuant inter alia to Article 3 of Directive 2008/94, it is fational law to specify what is meant
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by the term ‘pay’ and to define what it includes (see judgment dulh62009,Visciang C-69/08,
EU:C:2009:468, paragraph 28 and the case-law cited).

Consequently, it is for Member States’ national lawpeecify the tax treatment of outstanding
remuneration where it becomes the responsibility of guaranteéuiiosts in accordance with
Directive 2008/94. The scheme thus defined must not, however, advaftsty the social
objective of that directive, as referred to in paragraph 5thefpresent judgment, and, more
broadly, respect for EU law.

It follows from the above that Directive 2008/94 does not eddi@mber States to guarantee a
worker a benefit, in the event of the employer’s insolvency, in tleuatrof that worker’s previous
gross remuneration, including, inter alia, the part of the remuneration relating to tax.

In these circumstances, it must be held that Riee2008/94 also does not require the worker to
have a claim against his employer corresponding to the tax-r@latedf his previous gross salary
which is not covered by the insolvency benefit awarded.

Similarly, that situation has no effect on the answée given to the referring court regarding the
compatibility of the national legislation at issue with Agid5 TFEU and Article 7 of Regulation
No 492/2011. Those provisions do not require a frontier worker, such dsstfenbrenner, to
receive insolvency benefit corresponding to his previous gross sakang apparent from the
finding in paragraph 49 of the present judgment, and, therefore, they also do et tteafuivorker
to have, in circumstances such as those at issue in the praueedings, a claim against his
employer corresponding to the part of his previous gross salary not @ddwertihe insolvency
benefit awarded.

Having regard to the foregoing considerations, the anewike tfirst question is that Article 45
TFEU and Article 7 of Regulation No 492/2011 must be interpretednot precluding, in
circumstances such as those at issue in the main proceetimgsnount of the insolvency benefit
awarded by a Member State to a frontier worker who is not gulgjencome tax in that State, and
for whom that benefit, under the provisions applicable to him, is not taxable, from beangided
by deducting income tax, as it applies in that State, fromehmimeration used to calculate that
benefit, with the consequence that that frontier worker, unlike pevsorksng and residing in that
State, does not receive a benefit corresponding to his previousmetamtion. The fact that that
worker does not have a claim against his employer corresponding tortted ps previous gross
salary which he has not received because of that deduction has no effect in that regard.

The second question

In the light of the answer to the first question, there is no need to answer the second question.

Costs

Since these proceedings are, for the parties to timepmuieedings, a step in the action pending
before the national court, the decision on costs is a matteth&brcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Second Chamber) hereby rules:

Article 45 TFUE and Article 7 of Regulation (EU) No 492/2011 othe European Parliament
and of the Council of 5 April 2011 on freedom of movement for arkers within the Union
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must be interpreted as not precluding, in circumstancesuch as those at issue in the main
proceedings, the amount of the insolvency benefit awarded &y Member State to a frontier
worker who is not subject to income tax in that State, andor whom that benefit, under the
provisions applicable to him, is not taxable, from being detenined by deducting income tax,
as it applies in that State, from the remuneration used taalculate that benefit, with the
consequence that that frontier worker, unlike persons working ad residing in that State, does
not receive a benefit corresponding to his previous netemuneration. The fact that that
worker does not have a claim against his employer correspondirtg the part of his previous
gross salary which he has not received because of that deduction has no efiethat regard.

[Signatures]

* Language of the case: German.
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