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JUDGMENT OF THE COURT (Fifth Chamber)

8 March 2017%)

(Reference for a preliminary ruling — Parent companies and subsidiaries asthbiislifferent
Member States — Common system of taxation applicable — Corporation tax — Directive
90/435/EEC — Scope — Atrticle 2(c) — Company subject to tax without the possibility of an
option or of being exempt — Taxation at a zero rate)

In Case G448/15,

REQUEST for a preliminary ruling under Article 267 TFEU frane thof van beroep te Brussel
(Court of Appeal, Brussels, Belgium), made by decision of 24 June Bfdéyed at the Court on
19 August 2015, in the proceedings

Belgische Staat

Wereldhave Belgium Comm. VA,
Wereldhave International NV,
Wereldhave NV,
THE COURT (Fifth Chamber),

composed of J.L. da Cruz Vilaga, President of the Chamber, MeB&\. Borg Barthet, E. Levits
(Rapporteur) and F. Biltgen, Judges,

Advocate General: M. Campos Sanchez-Bordona,
Registrar: A. Calot Escobar,

having regard to the written procedure,

after considering the observations submitted on behalf of:

- Wereldhave Belgium Comm. VA, Wereldhave Internationd] Wereldhave NV, by
R. Tournicourt and M. Delanote, advocaten,

- the Belgian Government, by N. Zimmer and J.-C. Halleux, acting as Agents,
- the Czech Government, by T. Miller, M. Smolek and &ilyéxting as Agents,
- the French Government, by D. Colas and S. Ghiandoni, acting as Agents,

- the Italian Government, by G. Palmieri, acting as Agent, agd Biprentino, avvocato dello
Stato,

- the European Commission, by W. Roels, acting as Agent,
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after hearing the Opinion of the Advocate General at the sitting on 26 October 2016,

gives the following

Judgment

1 This request for a preliminary ruling concerns thepra¢ation of Council Directive 90/435/EEC
of 23 July 1990 on the common system of taxation applicable in #egeafgparent companies and
subsidiaries of different Member States (OJ 1990 L 225, p. 6) and of Articles 43 and 56 EC.

2 The request has been made in proceedings between |¢iechize Staat (Belgian State) and
Wereldhave Belgium Comm. VA, Wereldhave International NV and Miease NV concerning
withholding tax on the dividends paid by Wereldhave Belgium to Wereldimsmational and to
Wereldhave in respect of the tax years 1999 and 2000.

Legal context
EU law

3 Recital 3 of Directive 90/435 states:

. the existing tax provisions which govern the relations betweamnpacompanies and
subsidiaries of different Member States vary appreciably from omeldeState to another and are
generally less advantageous than those applicable to parent congrehsegosidiaries of the same
Member State; ... cooperation between companies of different MeiStaes is thereby
disadvantaged in comparison with cooperation between companiessainieeMember State; ... it
IS necessary to eliminate this disadvantage by the introductiancommon system in order to
facilitate the grouping together of companies’.

4 Article 1(1) of that directive was drafted as follows:
‘Each Member State shall apply this Directive:

- to distributions of profits received by companies of State which come from their
subsidiaries of other Member States,

- to distributions of profits by companies of that S@atsotmpanies of other Member States of
which they are subsidiaries.’

5 Article 2 of Directive 90/435 provided:
‘For the purposes of this Directive “company of a Member State” shall mean any compahy whi
(a) takes one of the forms listed in the Annex hereto;

(b) according to the tax laws of a Member State isideres] to be resident in that State for tax
purposes and, under the terms of a double taxation agreement conclidadhnid State, is
not considered to be resident for tax purposes outside the Community;

(c) moreover, is subject to one of the following taxedhaut the possibility of an option or of
being exempt:
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- imp6t des sociétés/vennootschapsbelasting in Belgium,

- vennootschapsbelasting in the Netherlands,

- or to any other tax which may be substituted for any of the above taxes.’
6 Article 3 of Directive 90/435 provided:
‘(1)  For the purposes of this Directive:

€) the status of parent company shall be attributecstt tie any company of a Member State
which fulfils the conditions set out in Article 2 and has a mum holding of 25% in the
capital of a company of another Member State fulfilling the same conditions;

(b)  “subsidiary” shall mean that company the capital of which insltlteholding referred to in

(a).
2. By way of derogation from paragraph 1, Member States shall have the option of:

- replacing, by means of bilateral agreement, therionit of a holding in the capital by that of
a holding of voting rights,

- not applying this Directive to companies of that Menstate which do not maintain for an
uninterrupted period of at least two years holdings qualifying thepa@nt companies or to
those of their companies in which a company of another Member ®iatenot maintain
such a holding for an uninterrupted period of at least two years.’

7 Under Article 5(1) of that directive, the profits which a subsidiestyibutes to its parent company
are exempt from withholding tax, at least where the latter holds axommiof 25% of the capital of
the subsidiary.

8 The annex to that directive, entitled ‘List of comea referred to in Article 2(a)’, lists, in points
(a) and (j), the following types of companies:

‘(@) companies under Belgian law known as “société anonyrfredamloze vennootschap”,
“société en commandite par actions” / “commanditaire vennootschaaragelen”, “société
privée a responsabilité limitée” / “besloten vennootschap met bepardprakelijkheid” and

those public law bodies that operate under private law;

()] companies under Dutch law known as: “naamloze vennootschslpten vennootschap
met beperkte aansprakelijkheid™.

9 Directive 90/435 was repealed by Council Directive Z&IEU of 30 November 2011 on the
common system of taxation applicable in the case of parent corm@aesubsidiaries of different
Member States (OJ 2011 L 345, p. 8) which entered into ford8alanuary 2012. Nevertheless,
considering the date of the facts of the dispute in the main mhogse Directive 90/435 is the
directive applicableatione temporis
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Belgian law

10 Article 266 of the wetboek van de inkomstenbelastingen 1868nfe Tax Code 1992), in the
version applicable to the main proceedings (‘the ITC 1992’), provides:

‘The King may, under the conditions and within the limits whichsHall specify, refrain, totally or
partially, from levying advance tax on income from capital and iblevgroperty, and
miscellaneous income, provided that it is income received byepawihose identity can be
established, or by collective investment undertakings governed by fdasigwhich have jointly
owned assets managed by a management company on behalf of theapéstivhere their shares
are not the subject of a public issue in Belgium and are not tiadBdlgium, or income from
bearer securities and dematerialised securities falling into one of theifgjloategories:

1. income which is statutorily exempt from movable propentyor real estate tax or which is
taxable at a rate of less than 15%, and which is generateds&curities issued before 1 December
1962;

2. income from certificates from Belgian collective investment institutions;

3. issue premiums for bonds, deposit certificates and atherdecurities issued on or after
1 December 1962.

In no circumstances may He waive the levying of withholding tax on income from:
1. loan securities for which the interest is capitalised ...

2. securities on which no periodic interest is payablectwhre issued ... at a discount
equivalent to the capitalised interest up to the maturity of the security ...

Paragraph 2 shall not apply to securities derived from thdisplif linear bonds issued by the
Belgian State.’

11 Article 106(5) of the Koninklijk besluit tot uitvoering van th@/etboek van de
inkomstenbelastingen 1992 (Royal Decree for the implementation of the If@on@ode 1992) of
27 August 1993Relgisch Staatsbladl3 September 1993, p. 20096), in the version applicable in
the main proceedings (‘the RD/ITC 1992’), provides:

‘The levying of advance tax on income from investments shall be @aivdull in respect of
dividends paid by a Belgian subsidiary to a parent company of anotbetbdt State of the
European Economic Community.

However, the waiver shall not apply if the shares held by thenpeoenpany in respect of which
the dividends are being paid do not represent a holding of at leasoRHe capital of the
subsidiary and that minimum 25% holding is not, or has not been, held faninterrupted period
of at least one year.

For the purposes of the application of the first and second paragtaphsidiary” and “parent
company” shall mean subsidiaries and parent companies within the meaning of Dig&d3s].’

The dispute in the main proceedings and the questions referred for agliminary ruling
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Wereldhave Belgium, is a société en commandite panstimited partnership with a share
capital) governed by Belgian law, in which Wereldhave Internatiana \Wereldhave, public
limited companies under Netherlands law and established in étfeet\ands, are 35% and 45%
shareholders, respectively. Wereldhave has a 100% shareholding in Wereldhave Intérnationa

Wereldhave Belgium paid to Wereldhave International aneldYsave dividends in the sum of
EUR 10 965 197.63 in 1999 and EUR 11 075 733.50 in 2000.

For each tax year, Wereldhave International and Weveldiggplied to be exempt from the
advance tax on income from dividends, relying on Directive 90/435 atideAd06(5) of the
RD/ITC 1992, transposing that directive into Belgian law, inasnagckhey maintained that they
should be regarded as ‘parent companies’ for the purposes of that directive.

In the absence of a decision from the Belgian autlsonitithe six-month period following receipt
of those applications, Wereldhave Belgium, Wereldhave Internationla\\&ereldhave brought an
action before the rechtbank van eerste aanleg te Brussel (Gbuirst Instance, Brussels,
Belgium).

By two decisions of 20 November 2012, the rechtbank vame earsieg te Brussel (Court of First
Instance, Brussels) held that no advance tax on investment income wastlieielioidends paid in
1999 and 2000, pursuant to Directive 90/435 and Article 106(5) of the RD/ITC 1992.

The Belgian State brought an appeal against those detisions the referring court, claiming,
inter alia, that the recipients of the dividends are Netherlasdsl investment institutions (‘FIIS’)
which are subject to corporation tax in the Netherlands ar@rate, and are not eligible for the
exemption from advance tax on income from investments provided farticle 106(5) of the
RD/ITC 1992 and Article 5 of Directive 90/435, since they do ndil fthle condition of being
liable to tax referred to in Article 2(c) of that directive and Article 106(5) oRDBATC 1992.

The Belgian State submits that the words ‘subject to [tax], without theiftyssf an option or of
being exempt’, for the purposes of Article 2(c) of Directive 90/43%ply that the reference is to ‘a
subjective and an objective’ liability to tax. Thus, companies whichakelio corporation tax at a
zero rate do not fall under that directive.

Wereldhave Belgium, Wereldhave International and Wereldhgwemntrast, argue that, as a rule,
Flls are taxable in the Netherlands as public limited companieder the Wet op de
vennootschapsbelasting 1969 (Corporate Tax Law 1969, ‘the Wet Vpb")daardo Article 1 of
the Wet Vpb. That tax liability is sufficient for eligibilitjor exemption from advance tax on
investment income pursuant to Article 266 of the ITC 1992, Article 106(5) of tHiER®ND992 and
Article 5 of Directive 90/435. It is true that an Fll maydmitled to a zero rate of corporation tax,
provided that it pays all its profits to its shareholders, coatance with Article 28 of the Wet Vpb
and Article 9 of the besluit houdende vaststelling van het besli@igdiagsinstellingen (Decree
establishing the Decree on Investment Institutions) of 29 April 119@@ever, the requirement for
it to be liable for tax, according to the defendants in the mesceedings, does not necessitate
actual payment of the tax, as that liability may simply be subjective.

The defendants in the main proceedings rely, in pariarahe order of 12 July 201%ate &
Lyle InvestmentgC-384/11, not published, EU:C:2012:463), to argue that, in the event that
Directive 90/435 does not apply to dividends originating in Belgium and tmaiNetherlands
shareholders by a Belgian company, Articles 43 and 56 EC preglstgutory rule under which
dividends paid by a resident company to resident and non-resident cosnpamisubject to
withholding tax, irrespective of the rate of taxation, whereaffereint mechanism is laid down for
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resident recipient companies for the mitigation of multiple taxation.

21 In those circumstances, the hof van beroep te BruSealt(of Appeal, Brussels, Belgium)
decided to stay the proceedings and to refer the following questidhe Court for a preliminary
ruling:

‘(1) Is Directive 90/435 to be construed as precluding a national rule that doesveoBelgian
advance tax on income from investments in respect of dividend paymadesby a Belgian
subsidiary to a parent company established in the Netherlandslilfiiatthe condition of a
minimum participating interest and the holding of such an inteoesthe ground that the
Netherlands parent company is a fiscal investment institutionsthiagjuired to distribute all
its profits to its shareholders and, subject to that provisoligile for the zero rate of
corporation tax?

(2) If the answer to the first question is in the negatare Articles [43 and 56 EC] to be
construed as precluding a national rule that does not waive Beldyamce tax on income
from investments in respect of dividend payments made by a Balgimsidiary to a parent
company established in the Netherlands that fulfils the conditi@nnoinimum participating
interest and the holding of such an interest, on the ground thaldtierlands parent
company is a fiscal investment institution that is requiredoay all its profits to its
shareholders and, subject to that proviso, is eligible for the zero rate of corporation tax?’

Consideration of the questions referred
The first question

22 By its first question, the referring court asks, sseace, whether Directive 90/435 must be
construed to the effect that Article 5(1) precludes legislaibra Member State whereby an
advance tax on investment income is levied on dividends paid by aismp®stablished in that
Member State to an Fll established in another Member State whsabject to corporation tax at a
zero rate, provided that all of its profits are paid to its shareholders.

23 It is appropriate, at the outset, to determine whatltempany, like the Flls at issue in the main
proceedings, which is subject to corporation tax at a zerp pedeided that all of its profits are
paid to its shareholders, may be qualified as a ‘company otrakbdr State’, for the purposes of
Article 2 of Directive 90/435, so that the payment of dividends tb dbmpany falls within the
scope of that directive.

24 For that purpose, in accordance with settled casé-lawmecessary to take into account not only
the wording of that provision, but also the objectives and the schethatafirective (see, to that
effect, judgments of 3 April 2008anque Fédérative du Crédit Mutu€l-27/07, EU:C:2008:195,
paragraph 22, and of 1 October 20@az de France — Berliner Investisseme@t247/08,
EU:C:2009:600, paragraph 26).

25 In that regard it must be recalled that DirecB®&135, as is apparent in particular from its third
recital, seeks, by the introduction of a common tax systenelitminate any disadvantage to
cooperation between companies of different Member States as remhwagh cooperation between
companies of the same Member State and thereby to facth&tgrouping together of companies
at EU level. That directive thus seeks to ensure the neutfatity the tax point of view, of the
distribution of profits by a subsidiary established in one MemlateSo its parent company
established in another Member State (judgment of 1 October PO de France — Berliner
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InvestissemenC-247/08, EU:C:2009:600, paragraph 27 and the case-law cited).

As is apparent from Article 1, Directive 90/435 ralate distributions of profits received by
companies of a Member State from their subsidiaries established in other M&tatbsr

Article 2 of Directive 90/435 establishes the conditiohghlva company has to satisfy to be
regarded as a company of a Member State within the meanihgtafitective and thus defines its
scoperatione personagsee, to that effect, judgment of 1 October 2@&z de France — Berliner

InvestissemenC-247/08, EU:C:2009:600, paragraph 29).

Compliance by the company paying the dividends and the compergasng the dividends with
the conditions laid down in Article 2(a) and (b) of that directigkating to the companies’ legal
form and the companies’ domicile for tax purposes does not appeadispléed by the parties to
the main proceedings before the referring court, nor is it in dispute before the Courtcef Justi

The parties to the main proceedings are, however, patdigver the issue whether the third
condition, laid down in Article 2(c) of that directive, that tbempany concerned must also be
subject to one of the taxes listed in that provision, without thalpltgsof an option or of being
exempt, including theennootschapsbelasting the Netherlands, or to any other tax which may be
substituted for one of those taxes, is satisfied in the situation at issue in the meadijngs:

It is therefore necessary to determine whetherctiradition is satisfied where the company
concerned is subject to such a tax at a zero rate, providédalt of its profits are paid to its
shareholders.

It must be pointed out in that regard that Article a{cpirective 90/435 lays down a positive
criterion for qualifying, that is to say, being subject to #reit question, and a negative criterion,
that is to say, not being exempt from that tax and not having the possibility of an option.

The establishment of both those criteria, one positivegthiee negative, leads to the conclusion
that the condition laid down in Article 2(c) of the directive dnesmerely require that a company
should fall within the scope of the tax in question, but also seeksctude situations involving the
possibility that, despite being subject to that tax, the company is not actually liable totgay.tha

Although, formally, a company which is subject to tax a¢ro rate, provided that all of its profits
are paid to its shareholders, is not exempt from that tas, iinipractical terms, in the same
situation as the one which Article 2(c) of Directive 90/435 sdeksxclude, that is to say, a
situation in which it is not liable to pay that tax.

As the Advocate General made clear in points 43 and Hi4 Qfpinion, the inclusion in national
legislation of a provision whereby a specific category of companas in certain circumstances,
be entitled to be taxed at a zero rate is tantamount tahgcsing those companies to that tax (see
also judgment of 20 May 200&range European Smallcap Fun€-194/06, EU:C:2008:289,
paragraphs 33 and 34).

Such an interpretation is consistent with the broad laigDirective 90/435 and the objective
pursued by that directive of ensuring the neutrality, from the tax pbinéew, of the distribution of
profits by a subsidiary established in one Member State to its parent company estabbstteher
Member State through the elimination of double taxation of those profits.

That directive seeks to prevent double taxation of protshilited by subsidiary companies to
parent companies (see, inter alia, judgments of 3 April 2BaBgue Fédérative du Credit Mutuel
C-27/07, EU:C:2008:195, paragraph 27; of 22 December 20€8,Vergers du Vieux Tauyes
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C-48/07, EU:C:2008:758, paragraph 37; and of 1 October 26@2, de France — Berliner

InvestissementC-247/08, EU:C:2009:600, paragraph 57) through the mechanisms laid down in
Article 4(1) and Article 5(1) of Directive 90/435.

Thus, first, Article 4(1) of Directive 90/435 provides thétere a parent company receives, by
virtue of its association with its subsidiary, distributed pspfthe Member State of the parent
company is either to refrain from taxing such profits, orutharise the parent company to deduct
from the amount of tax payable that fraction of the corporatiorpagck by the subsidiary which
relates to those profits and, if appropriate, the amount of tidelding tax levied by the Member
State in which the subsidiary is resident, up to the limithaf amount of the corresponding
domestic tax (judgments of 12 December 200ést Claimants in the FII Group Litigatipn
C-446/04, EU:C:2006:774, paragraph 102, and of 3 April 2B¥)que Fédérative du Credit
Mutuel C-27/07, EU:C:2008:195, paragraph 25).

Secondly, Article 5(1) of Directive 90/435 provides for exenph the State of the subsidiary
from withholding tax upon distribution of profits to its parent compatyeast where the latter
holds a minimum of 25% of the capital of the subsidiary (judgment op@l 2008, Banque
Fédérative du Credit MutueC-27/07, EU:C:2008:195, paragraph 26 and the case-law cited).

The mechanisms of that directive are therefore inteiodesstuations in which, if they were not
applied, the exercise by the Member States of their powersatida might lead to the profits
distributed by the subsidiary company to the parent company being subject to double taxation.

Where a parent company, like the Flls at issue iiméie proceedings, is entitled under the
legislation of its Member State of establishment to a zero rasxafion for all its profits, provided
that all those profits are distributed to its shareholders, $keofidouble taxation on the part of that
parent company of profits which were distributed to it by its subsidiary is ruled out.

Accordingly, in the light of all of the foregoing, it mustdmmacluded that a company which, like
the Flls at issue in the main proceedings, is subject to coipoitax at a zero rate of taxation,
provided that all of its profits are distributed to its sharehs|d#oes not satisfy the condition laid
down in Article 2(c) of Directive 90/435 and does not therefork vighin the meaning of a
‘company of a Member State’ for the purposes of that directive.

In those circumstances, the payment of dividends by a sapssiablished in one Member State
to such a company established in another Member State doedl|nwitlfen the scope of that
directive.

Therefore the answer to the first question is thacive 90/435 must be construed to the effect
that Article 5(1) does not preclude legislation of a Member Siditereby an advance tax on
investment income is levied on dividends paid by a subsidiary ettaddlin that Member State to
an FIl established in another Member State which is subjecbrporation tax at a zero rate,
provided that all of its profits are paid to its shareholdarsg;essuch an institution does not
constitute a ‘company of a Member State’ for the purposes of that directive.

Question 2

By its second question, the referring court asks, in essence, wArgities 43 and 56 EC must be
construed to the effect that they preclude legislation of alhderState whereby an advance tax on
investment income is levied on dividends paid by a subsidiary ettabdlin that Member State to
an Fll established in another Member State which is subgecbrporation tax at a zero rate,
provided that all of its profits are paid to its shareholders.
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According to settled case-law, in the context ofctiaperation between the Court of Justice and
national courts, instituted by Article 267 TFEU, the need to deown interpretation of EU law
which can be of use to the referring court makes it nece&sattyat court to define the factual and
legislative context of the questions referred or, at the very least, tarettgeactual circumstances
on which those questions are based. The Court of Justice is emgpdavene on the interpretation
or validity of EU provisions only on the basis of the facts whichnéonal court puts before it
(order of 3 September 2018vium, C-250/15, not published, EU:C:2015:569, paragraph 8 and the
case-law cited).

Those requirements concerning the content of a requesprfeliminary ruling are expressly set
out in Article 94 of the Rules of Procedure of the Court, of wihehnational court should, in the
context of the cooperation instituted by Article 267 TFEU, be avesnd which it is bound to
observe scrupulously (judgment of 10 November 2@tate Equity Insurance Groy-156/15,
EU:C:2016:851, paragraph 61 and the case-law cited).

Thus, the court making the reference must set out the tenor of anylpabeisgons applicable in
the case and the precise reasons that led it to raise tegoquef the interpretation of certain
provisions of EU law and to consider it necessary to referignesio the Court for a preliminary
ruling. The Court has previously held that it is essential thahdtienal court should give, at the
very least, some explanation of the reasons for the choice of the EU law provisions wde&s ibs
have interpreted and of the link it establishes between thosesipras/iand the national legislation
applicable to the proceedings pending before it (see, to that effect, judgment of 10 Mar®a2®16,
Interenvios C-235/14, EU:C:2016:154, paragraph 115; order of 12 May 28aé,rity Service and
Others C-692/15 to C694/15, EU:C:2016:344, paragraph 20; and judgment of 10 November 2016,
Private Equity Insurance Groy&-156/15, EU:C:2016:851, paragraph 62).

The information provided in requests for a preliminary ruling serves not only to draGleurt to
provide useful answers to the questions submitted by the refeaumyy but also to ensure that the
governments of the Member States and other interested partiesheaepportunity to submit
observations, in accordance with Article 23 of the Statute oCthat of Justice of the European
Union (judgment of 10 November 201&rivate Equity Insurance Groyp C-156/15,
EU:C:2016:851, paragraph 63 and the case-law cited). It is the’<Cduty to ensure that that
opportunity is safeguarded, given that, under that provision, only the datersference are
notified to the interested parties (order of 29 November 2Dd&b and LennertZC-345/16, not
published, EU:C:2016:911, paragraph 17 and the case-law cited).

In the present case, with regard to the national pyosispplicable in the main proceedings, the
referring court merely reiterates the provisions of Article 26efiTC 1992 and Article 106(5) of
the RD/ITC 1992. In accordance with Article 106(5) of the RD/IT@92, which implements
Article 266 of the ITC 1992, the withholding tax on dividends is wambere the debtor is a
subsidiary company established in Belgium and the recipient afitfeeends is a parent company
established in another Member State. The referring court dogsavatver, mention the content of
the provisions applicable to the payment of dividends to parent companies established in.Belgium

Although the referring court refers to the order of 1% 20112, Tate & Lyle Investments
(C-384/11, not published, EU:C:2012:463), it does not stipulate whether the natromeions
applicable in the main proceedings are the same as thoseiatinsthe case giving rise to that
order. In addition, it appears from the observations submitted bydfendants in the main
proceedings and by the Belgian Government that the payment of dividenohwegiment
companies established in Belgium are governed by a tax systeain ddrnogates from the general
provisions of law at issue in the case giving rise to the order2ofuly 2012, Tate & Lyle
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Investments(C-384/11, not published, EU:C:2012:463). The request for a preliminary ruling
contains no details on the content of the national provisions applicatiie payment of dividends
to investment companies established in Belgium.

51 In the absence of any details regarding the nationalftagawork applicable to the payment of
dividends to companies established in Belgium, which are compagoaible tecipient companies at
issue in the main proceedings, the Court is not in a position to determine whettletidends paid
to the recipient companies at issue in the main proceedinggeared unfavourably compared with
the dividends paid to such comparable companies established in BeAgioandingly, the Court is
not in a position to determine whether Articles 43 and 56 EQ bwisonstrued to the effect that
they preclude legislation of a Member State whereby an advance tax on investroem is levied
on dividends paid by a subsidiary established in that Member tStateFIl established in another
Member State which is subject to corporation tax at a ey provided that all of its profits are
paid to its shareholders.

52 Accordingly, the second question is inadmissible.

Costs

53 Since these proceedings are, for the parties to timepmmieedings, a step in the action pending
before the national court, the decision on costs is a matteth&brcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Fifth Chamber) hereby rules:

Council Directive 90/435/EEC of 23 July 1990 on the common system of taxationpéipable in
the case of parent companies and subsidiaries of differeMember States must be construed
to the effect that Article 5(1) does not preclude legislain of a Member State whereby an
advance tax on investment income is levied on dividends pai¢ la subsidiary established in
that Member State to a fiscal investment institution estblished in another Member State
which is subject to corporation tax at a zero rate, providedhat all of its profits are paid to its
shareholders, since such an institution does not constititr ‘company of a Member State’ for
the purposes of that directive.

[Signatures]

*  Language of the case: Dutch.
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