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JUDGMENT OF THE COURT (Tenth Chamber)

22 June 2017

(Reference for a preliminary ruling — Freedom of movement of workers — Income regemved |
Member State other than the Member State of residence — Method of exemption widnaraiat
of progressivity in the Member State of residence — Pension and health insurance comgributi
levied on income received in a Member State other than the Member State of residence
Deduction of those contributions — Condition relating to the absence of a direct link with exempte
tax revenues)

In Case C20/16,

REQUEST for a preliminary ruling under Article 267 TFEU frone BBundesfinanzhof (Federal
Finance Court, Germany), made by decision of 16 September 2015/eck@i the Court on
15 January 2016, in the proceedings

Wolfram Bechtel,

Marie-Laure Bechtel

Finanzamt Offenburg,
THE COURT (Tenth Chamber),
composed of M. Berger, President of the Chamber, E. Levits (Rapporteur) and F. Biltgen, Judges,
Advocate General: M. Campos Sanchez-Bordona,
Registrar: K. Malacek, Administrator,
having regard to the written procedure and further to the hearing on 1 February 2017,
after considering the observations submitted on behalf of:
- Mr and Mrs Bechtel, by J. Garde, Rechtsanwalt,
- the Finanzamt Offenburg, by E. Lehmann, acting as Agent,
- the German Government, by T. Henze, R. Kanitz and D. Klebs, acting as Agents,
- the European Commission, by W. Roels and M. Wasmeier, acting as Agents,
having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following

Judgment
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1 This request for a preliminary ruling concerns the interpretation of Article 45. TFEU

2 The request has been made in proceedings between Mardv@echtel and Mrs Marie-Laure
Bechtel, and the Finanzamt Offenburg (Offenburg tax officem@ny) concerning the inclusion of
pension and health insurance contributions, paid by Mrs Bechtetircé; in the calculation of
their taxable income and the special tax rate to be applied tddkable income for the years 2005
and 2006.

Legal context

German law

3 In accordance with Paragraph 1 of the Einkommenstsetzgéaw on income tax) of 2002, in
the version applicable to the dispute in the main proceedingsE®t@ 2002’), natural persons
whose place of residence or habitual residence is in Germany are fully liable te tacom

4 Paragraph 2 of that law, concerning the extent of taxation and definitions, provides:

‘(1) The following are liable to income tax:

4.  revenuéEinklnfte)from employment

(2)  revenuéEinkinfte)means

2. surplus income over and above professional expenses in the case of other categories of incol
(Paragraphs 8 to 9a).

3) total revenu€Einkinfte) less the proportional tax allowance for elderly retired persbes
amount of the tax exemption for single parents and the deduction prderdedParagraph 13(3),
constitutes the total amount of reverfG@samtbetrag der Einklnfte)

(4) the total of the sources of income, less special expens® extraordinary charges,
constitutes incomginkommen)

(5) income(Einkommen) less the tax-free allowances referred to in Paragrap) a2@d the
other amounts to be deducted from income constitutes taxable ifeeraeuerndes Einkommen)
which forms the income tax basis of assessment according to the scale. ...’

5 Paragraph 9 of the EStG 2002, entitled, ‘Occupational expenses’, provides:

‘(1) Occupational expenses are expenses incurred in the iaoguisafeguarding and
maintenance of income. They must be deducted from the categoryoofano which they were
generated. Occupational expenses shall also include:

3. contributions to professional bodies and other professionalagsm whose purpose is not
related to any commercial undertakings,
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6

Paragraph 10 of the EStG 2002, entitled, ‘Special exgepsevides in subparagraph 1, point 1,
that special expenses are the charges listed in that provieene wWhey are neither operating costs
nor occupational expenses. Paragraph 10(1), points 2 and 3, of the ESt@Gs®0@#% charges
which constitute special expenses, and is worded as follows:

2.

(a) contributions to statutory pension insurance schemesiculagal retirement funds, and to
occupational pension schemes providing benefits comparable to statutory pension schemes;

(b) the taxable person’s contributions to the creation ofpdat@overed retirement scheme
where the contract makes provision only for payment, from the age ohwards, of a
monthly life annuity for the life of the taxable person, or additional insurance for intafaci
work (disability pension), for a reduction of working capacity (phimcapacity pension), or
to surviving dependants (survivor’s pension); ... The above rights may nohéeted, nor
are they transferable; they may not be pledged, sold or cagitali®r do they give any
entitlement to an indemnity.

It is necessary to add to the contributions referred ta)imuid (b) above the employer’s tax-
exempt contribution ... to the statutory pension insurance scheme and a tax-exengutcalow
from the employer which is treated in the same way.

€) contributions for unemployment insurance, insurance againpaaityato earn or work not
falling under the first sentence of point 2(b), sickness, healthaecedent and civil liability
insurance, and risk insurance which provides benefits only in the event of death;

Paragraph 10(2) of the EStG 2002 provides:

‘It is a condition for the deduction of the amounts identified in stdgpaph 1, points 2 and 3
(provident expenses), that they

1. have no direct economic link with tax-exempt income,

Paragraph 10(3) of the EStG 2002 provides that the providenmsegpeeferred to in
Paragraph 10(1), point 2, second sentence, of that law are taken inttecatien up to a ceiling of
EUR 20 000; that ceiling is multiplied by two in the case of joint taxation of spouses.

Paragraph 32a of the EStG 2002, entitled ‘Rate of income tax’ is worded as follows:

‘(1) Income tax subject to the scale is calculated on the basis of the taxable (veteeiernde
Einkommen)Subject to Paragraphs 32b, 34, 34b and 34c, respectively, the tax shall be, in euros, fo
taxable income:

1. upto EUR 7 664 (basic tax free amount): O;

2. from EUR 7 665 to EUR 12 739: (883.74 x y + 1 500) x y;
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3. from EUR 12 740 to EUR 52 151: (228.74 x z + 2 397) x z + 989;
4.  from EUR 52 152: 0.42 x x =7 914.

“y” represents one ten thousandth of the amount exceeding EUR 7 664 tdxable income
rounded up. “z” represents one ten thousandth of the amount exceedint?EA3R of the taxable
income rounded up. “X” represents the taxable income rounded up. Thengesaktamount must
be rounded up to the nearest euro.’

10  Under the terms of Article 32b of the EStG 2002, entitled ‘Maintenance of progressivity’:

‘(1) If a person who is subject to unlimited incomeltakility, temporarily or during the entire
tax period ... received:

3. revenugEinkinfte) which, provided it is included when the income tax is calculated,
exempt from tax under an agreement for the avoidance of double tawatiamy other
international agreement, or income not subject to German inconrduteng the tax period
pursuant to Paragraph 1(3) or Paragraph la or Paragraph 50(5), sectamtes point 2,
where the sum of the income is positive,

a special tax rate shall be applied to the taxable incfraesteuernde Einkommei)
accordance with Paragraph 32a(1).

(2)  The special tax rate under subparagraph (1) is thrateawhich arises where, on calculating
the income tax, the taxable incorfwersteuernde Einkommeunider Paragraph 32a(1) is increased
or reduced by:

2. in the cases referred to in subparagraph 1, pointd 3,ahe revenugeinkiinfte)designated
there, with one fifth of the extraordinary income included therein being taken into account.

The Franco-German Convention

11 The Convention concluded between the French Republic akRddbeal Republic of Germany of
21 July 1959 for the avoidance of double taxation and making provision ésr farl mutual legal
and administrative assistance (BGBI. Il 1961, p. 397), as amended Agidhi®nal Agreements of
9 June 1969 (BGBI. 1l 1970, p. 717), of 28 September 1989 (BGBI. Il 199907, and of
20 September 2001 (BGBI. Il 2002, p. 2370) (‘the Franco-German Conventoyides in
Article 14(1):

‘Salaries, wages and similar remuneration, and retiremesiqres, paid by one of the Contracting
States, by a Land or by a legal person of that State or Landngovey public law to natural
persons resident in the other State in consideration for pres@aisbadministrative or military
services shall be taxable only in the first State. ...’

12  Article 20(1) of the Franco-German Convention provides:
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‘In the case of persons residing in the Federal Republic, double taxation shall be avoidedsas fol

€) subject to the provisions of subparagraphs (b) and (chuevieom France and assets
situated in France which, pursuant to this Convention, are taxablamnce shall be excluded
from the basis of assessment for German taxation. This provisdimst restrict the right of
the Federal Republic to take into account, when determininguitsate, the income and
assets so exempted.

The dispute in the main proceedings and the questions referred for agliminary ruling

13 The appellants in the main proceedings are marriedirar#05 and 2006, they resided in
Germany where they were subject to joint assessment for income tax purposes.

14  In 2005 and 2006, Mr Bechtel received income in respect of his employmentibseavant with
the German civil service, while Mrs Bechtel, a Frenchonatl, worked as a civil servant for the
French tax authority, for which she received a gross salary of 2832 in 2005 and EUR 24 397
in 2006, respectively.

15  According to her wage slips, Mrs Bechtel's gross rematina had been reduced by the following
items: withholding tax, contribution to the civil service pension, ridaumion to the civil service
pension in respect of monthly allowance for expertise, contributiotnég mutual fund for tax
officials, additional insurance contributions for invalidity and survivgrensions for finance
officials, employee contribution for health insurance, and additipeakion contribution for the
public sector.

16 The Offenburg tax authority excluded Mrs Bechtel's gressineration for the years 2005 and
2006 from the income tax basis of assessment for Mr and Migd¥sancome, as it was exempt
income under the Franco-German Convention.

17 However, after deducting the items ‘civil service merisand ‘civil service pension in respect of
monthly allowance for expertise’, that gross remuneration waadedl in the calculation of the
rates of tax, pursuant to the progressivity clause referréa Raragraph 32b(1), point 3, of the
EStG 2002 in order to calculate the special tax rate appdicblthe taxable income of the
appellants in the main proceedings.

18 Taking the view that the contributions deducted from MrdtBEs salary should have been
deducted from the amount of the salary used for the calculatithe ioontext of the progressivity
clause, the appellants in the main proceedings brought an actioe befolFinanzgericht Baden-
Wirttemberg (Finance Court, Baden-Wurtemberg, Germany). Whemdhah was dismissed by
judgment of 31 July 2013, they brought an appeal on a point of law befoButiiesfinanzhof
(Federal Finance Court, Germany).

19 That court states that, in accordance with Arfidld) and Article 20(1)(a) of the Franco-German
Convention, Mrs Bechtel’'s income from her employment in France beuskcluded from Mr and
Mrs Bechtel's German income tax basis of assessment. Hgvitelgecommon ground between the
parties to the main proceedings that, under Paragraph 32b(1), pointtte &StG 2002, that
income must be included in the calculation of a special taxagplicable to the taxable income of
the appellants in the main proceedings.

20 According to the referring court, under the applicablen@eregislation, the provident expenses

5von 15 14.09.2017, 12:5



CURIA - Dokumente http://curia.europa.eul/juris/document/document tgsi?doclang=EN.

6 von 15

21

22

23

24

25

included in Mrs Bechtel's gross remuneration do not fall substntwithin the scope of the
notion of ‘occupational expenses’, for the purposes of Paragraph 9 of the EStG 2002.

On the other hand, the subscriptions relating to the miutodlfor tax officials, additional
insurance for invalidity and survivors’ pensions for finance officithls, additional pension for the
public sector and the employee contribution for health insurance atlayithin the scope of the
special expenses, because those provident expenses correspond toesheefmsed to in
Paragraph 10(1), point 2(a), or Paragraph 10(1), point 3(a) of the EStG 2002.

However, Paragraph 10(2), point 1, of the EStG 2002 makdsdhetion of expenses under the
heading of special expenses subject to the condition that they halieecioeconomic link with
tax-exempt income. Since Mrs Bechtel's remuneration is tax{gtxeém Germany, that direct
economic link has been established and the deduction of provident expsrsgestial expenses is
not possible, irrespective of whether, for the years 2005 and 200&iling ¢or the deduction of
the special expenses laid down in Paragraph 10(3) of the EStG 22eached without her
provident expenses, something which the contested decisions do not mention.

Nor can Mrs Bechtel’'s provident contributions be deductethéopurposes of determining the
special tax rate applicable to the disposable income of Mr aisdBdchtel, in accordance with
Paragraph 32b of the EStG 2002. Paragraph 32b(2), point 2, of the EStG 2002 provides that revent
(Einkiinfte) has to be taken into account. At the stage when rev@inkinfte)is determined,
special expenses may not be deducted.

The referring court has doubts as to whether the prohibition on deducting the provident ezgpenses
special expenses is compatible with EU law. According to ¢batt, the refusal to grant to the
resident taxpayer the right either to deduct from the basis ddsaseat in Germany the amount of
social security contributions paid in another Member State i@diace the tax payable in Germany
by the amount of social security contributions paid in another Member State may deteqpéngeit
from exercising the right to free movement of workers, and sp coastitute an unjustified
restriction on that fundamental freedom.

In those circumstances, the Bundesfinanzhof (Federal Eifaoart) decided to stay the
proceedings and to refer the following questions to the Court of Justice for a prelimimagy rul

(1) Does Article 39 EC (now Article 45 TFEU) preclugl@rovision of German law according
to which contributions to the French pension and health insurancep&ithdy an employee
living in Germany but working for the French civil service —adantrast to comparable
contributions paid by an employee working in Germany to the German social security fund —
do not reduce the income tax basis of assessment, if, under thenGambetween Germany
and France for the avoidance of double taxation, the salary may teteokin Germany and
only increases the tax rate to be applied to other income?

(2) Is question 1 to be answered in the affirmativa éyevithin the framework of the taxation
of the salary by France, the insurance contributions in question —hevlsgtecifically or at a
flat rate —

(a) are taken into account as reducing tax, or

(b)  could have been taken into account in reducing tax, betiveerthe subject of a claim
to that effect and therefore were not actually taken into account?’

Consideration of the questions referred
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By its questions, which it is appropriate to examinethegethe referring court asks, in essence,
whether Article 45 TFEU must be interpreted to the efteat it precludes legislation of a Member
State, such as that at issue in the main proceedings, under which a tazp@ey in that Member
State and working for the public administration of another Memlage $tay not deduct from the
income tax basis of assessment in her Member State ofnresitiee pension and health insurance
contributions deducted from her wages in the Member State of emplgyine contrast to
comparable contributions paid to the social security fund of herbde®tate of residence, where,
under the Convention for the avoidance of double taxation between the émbev States, the
wages must not be taxed in the worker's Member State of residence ahdintzease the tax rate
to be applied to other income.

The referring court also asks what importance must be attached to the facthlatontext of the
taxation of wages by the Member State of employment, the insucamtebutions in question,
whether specifically or at a flat rate, were deducteddwrpurposes or could have been, but were
not, as no claim had been made to that effect.

The relevant freedom of movement

It is appropriate, as a preliminary point, to examinetler Article 45 TFEU, an interpretation of
which is sought by the referring court, can be relied upon ituati®n such as that at issue in the
main proceedings which relates to the tax treatment, byrabdeState, of income received by a
resident of that Member State in respect of employment in thecpadhininistration of another
Member State, and, in particular pension and health insurancebatiohs deducted from that
income in the Member State of employment.

The appellants in the main proceedings claim that, fiarsas they are neither employees nor self-
employed workers, the situation at issue in the main proceedingiisbe assessed in the light of
the first paragraph of Article 18 TFEU.

In that regard, it should be observed at the outset ibadattled case-law that Article 18 TFEU,
which lays down a general prohibition of all discrimination on groundsationality, applies
independently only to situations governed by EU law for which the TS down no specific
rules of non-discrimination (see, inter alia, judgments of 12 M98, Gilly, C-336/96,
EU:C:1998:221, paragraph 37; of 26 November 2@i2jza OlazabalC-100/01, EU:C:2002:712,
paragraph 25; of 15 September 20E8Lhulz-Delzers and Schul£-240/10, EU:C:2011:591,
paragraph 29, and of 25 October 20R&te C-367/11, EU:C:2012:668, paragraph 18).

In relation to the right of freedom of movement for wark#re principle of non-discrimination
was implemented by Article 45 TFEU (see, inter alia, judgmsef 12 May 1998Gilly, C-336/96,

EU:C:1998:221, paragraph 38; of 10 September 2@&nmissionv Germany C-269/07,
EU:C:2009:527, paragraphs 98 and 99; of 15 September Zxtylz-Delzers and Schulz

C-240/10, EU:C:2011:591, paragraph 29, and of 25 October 2F®8tg C-367/11,
EU:C:2012:668, paragraph 19).

According to settled case-law, any EU national whespective of his place of residence and his
nationality, has exercised the right to freedom of movement fokes@rand who has been
employed in a Member State other than that of residencenii#iti; the scope of Article 45 TFEU

(judgments of 12 December 20@& Groot C-385/00, EU:C:2002:750, paragraph 76; of 2 October
2003,van Lent C-232/01, EU:C:2003:535, paragraph 14; of 13 November 2868illing and
Fleck-Schilling C-209/01, EU:C:2003:610, paragraph 23, and of 16 February 20b6rg
C-185/04, EU:C:2006:107, paragraph 11).
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As regards the issue whether Mrs Bechtel, who &mgoloyee of the public administration of one
Member State, whilst residing in another Member State, cawiteg the definition of ‘worker’,
for the purposes of Article 45 TFEU, it is important to rementhat the legal nature of the
employment relationship is of no consequence in regard to the djgplich Article 45 TFEU and
the fact that the worker is employed as a civil servant, or thagrthe employment relationship is
governed by public law rather than by private law, is irrelevarthat respect (see judgment of

26 April 2007 ,Alevizos C-392/05, EU:C:2007:251, paragraph 68 and the case-law cited).

It is true that Article 45(4) TFEU provides that the miovis of Article 45(1) to (3) TFEU, which
lay down the fundamental principle of the freedom of movement for workers and the abolition of a
discrimination based on nationality between workers of the MerfSiv@ies, do not apply to
employment in the public service. However, taking account of the fundahmeature, in the
scheme of the Treaty, of the principles of freedom of movementegudlity of treatment of
workers within the European Union, the exceptions made by that progaiomot have a scope
going beyond the aim in view of which that derogation was included (jedgnof 12 February
1974, Sotgiy 152/73, EU:C:1974:13, paragraph 4, and of 26 April 20¢0@éyizos C-392/05,
EU:C:2007:251, paragraph 69).

That aim is to allow only Member States the opportuwfityestricting admission of foreign
nationals to certain positions in the public service (judgment dfelizuary 1974Sotgiy 152/73,
EU:C:1974:13, paragraph 4), which presume on the part of those occupyinthéheristence of a
special relationship of allegiance to the State and recigrotitights and duties which form the
foundation of the bond of nationality (see judgment of 17 December Ca@®fmissiorv Belgium
149/79, EU:C:1980:297, paragraph 10). Article 45(4) TFEU cannot, convdragly,the effect of
disentitling a worker, once admitted into the public service dember State, to the application of
the provisions contained in Article 45(1) to (3) TFEU (judgment ofAp&il 2007, Alevizos
C-392/05, EU:C:2007:251, paragraph 70 and the case-law cited).

Accordingly, Mrs Bechtel comes within the definitioradfvorker’ for the purposes of Article 45
TFEU and her employment in the public administration of a Memtade 8oes not have the effect
of denying her the rights and protection which that article affords her.

The existence of a restriction of Article 45 TFEU

It is established case-law that the provisions of the Toedtgedom of movement for persons are
intended to facilitate the pursuit by EU nationals of occupatiortalites of all kinds throughout
the European Union, and preclude measures which might place tteedisaidvantage when they
wish to pursue an economic activity in the territory of anotlember State (see, inter alia,
judgments of 13 November 200&chilling and Fleck-Schilling C-209/01, EU:C:2003:610,
paragraph 24; of 21 February 20@&fter-Coulais C-152/03, EU:C:2006:123, paragraph 33; of
18 July 2007 Lakebrink and Peters-Lakebrinkc-182/06, EU:C:2007:452, paragraph 17, and of
16 October 2008RennebergC-527/06, EU:C:2008:566, paragraph 43).

The point made in the preceding paragraph concerns meahiglesnight place EU citizens at a
disadvantage when they wish to pursue an occupational activitg itetritory of a Member State
other than that of their residence. This includes, in particildrnationals wishing to continue to
pursue an economic activity in a given Member State after hdxamgferred their residence to
another Member State (judgment of 16 October 2®&hneberg C-527/06, EU:C:2008:566,
paragraph 44).

Article 45 TFEU precludes, inter alia, measures whion if they apply regardless of nationality,
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are intrinsically liable to affect migrant workers more thaational workers and there is a
consequent risk that they will place the former at a partiaisadvantage (see, to that effect,
judgments of 5 December 201Zentralbetriebsrat der gemeinnutzigen Salzburger Landeskliniken
C-514/12, EU:C:2013:799, paragraph 26 and the case-law cited, and of ¢ Nad7,
EschenbrenneiC-496/15, EU:C:2017:152, paragraph 36).

In the main proceedings, it is apparent from the ordeeference that the appellants in the main
proceedings were jointly taxed on their income in Germany wiheseresided. The wages which
Mrs Bechtel received for her employment in the French publicradiration were not included in
Mr and Mrs Bechtel's basis of assessment, by virtue of lArtlel(1) and Article 20(1) of the
Franco-German Convention. Those wages were, however, taken imangcdy virtue of
Article 20(1) of that convention, for the purposes of determining thaatfgax rate applicable to
the disposable income of the appellants in the main proceedingslatadcin accordance with
Paragraph 32b of the EStG 2002.

It is also clear from the order for reference teatain additional pension and health insurance
contributions were deducted from the wages paid to Mrs Bechtetaince. Those contributions
could not have been deducted from the total amount of Mr and MrseéBsclibges as special
expenses. Although, in the opinion of the referring court, those contrisutall substantively
within the scope of the cases referred to in Paragraph Hafhjs 2 and 3, of the EStG 2002, they
could not be deducted when calculating the taxable income of Mr am@éthtel, given that they
had a direct economic link with the exempt income, and Mrs BExhtages were not taxed in
Germany.

For the purposes of determining the special tax ratealplglito the disposable income of Mr and
Mrs Bechtel in accordance with Paragraph 32b of the EStG 20@2Bstihtel's wages were taken
into account, but it was not possible for the additional pension and hreaaltance contributions to
be deducted. In accordance with Paragraph 32b(2) of the EStG 2002, the calcuatpedtl tax
rate results from the increase in the taxable incquegsteuernde Einkommerdy revenue
(Einklnfte)which is exempt. First, the additional pension and health insu@mtgbutions could
not have been deducted when the taxable income of the appellantsnraith@roceedings was
calculated, given that those contributions did not fulfil the conditch down in Paragraph 10(2)
of the EStG 2002, and secondly, it was not possible to deduct thosibwomts at the stage of
calculating the revenuginktinfte)which was exempt, defined in accordance with Paragraph 2(2),
point 2, of the EStG 2002 as surplus income over and above occupational expenses.

The possibility of deducting the additional pension and hisltinance contributions as special
expenses when calculating the taxpayer’s taxable income amountsxt@dvantage, inasmuch as
it makes it possible to reduce the taxable income and the rate applicable to that income

The condition laid down in Paragraph 10(2) of the EStG 200&hlph the provident expenses
must not have a direct economic link with the exempt income, leads tadtfeitage being refused
in situations, such as the one at issue in the main proceedings a resident taxpayer receives
wages in a Member State other than her Member State denesi and where those wages are
exempt from taxation in her Member State of residence, wieisig taken into account in the tax
rate applicable to the other income of that taxpayer.

It is true, as the German Government submits, thabtidition relating to the absence of a direct
economic link with the exempt income may be applied, not only irsdyosder situations, but also
in purely domestic situations.

However, when asked to provide examples of national incothexpenditure falling within the
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scope of Paragraph 10(2) of the EStG 2002, the German Governmergddferthe pension
insurance contributions due as a result of the drawing of sickness$idilgvand home-help
benefits, pension and health insurance contributions due on additionaheration paid for
working on Sundays, on national holidays and at night, or pension and feslitance
contributions due as a result of receiving lump-sum payments fromnplioyer, which are exempt
from tax in Germany.

a7 Those types of benefits, additional remuneration or allowareenot comparable to wages and
salaries paid in consideration of work carried out by employet®e private sector or contractual
agents in the public sector who, unlike German civil servantsdmect to social security charges.
It is clear from the court-file and from the proceedings befbeeGourt that employees in the
private sector and contractual agents in the public sector whresadents and who receive wages
and salaries from Germany from which provident contributions comgatalthose at issue in the
main proceedings are withheld, could deduct those contributions from their taxable income.

48 The Court therefore finds that, whilst being indistinapiplicable, the condition relating to the
absence of a direct economic link with exempt income may haveaegrimpact on resident
taxpayers receiving wages in a Member State other than that of gidamee, which are exempt in
their Member State of residence.

49 The refusal to deduct additional pension and health insurantiéutions levied in France, such
as those at issue in the main proceedings, leads, first, to the taxable incarpagéts, such as the
appellants in the main proceedings, being increased, and seconthg $pecial tax rate being
calculated on the basis of that increased taxable income, witladutate being corrected by taking
those contributions into consideration in another way, which would ne been the case if
Mrs Bechtel had received her wages in Germany instead of France.

50 Such disadvantageous treatment is liable to discouraigentesvorkers from looking for,
accepting or remaining in employment in a Member State other ttheir Member State of
residence.

51 National legislation, such as that at issue in tha praceedings, which makes the deduction of
provident expenses subject to the condition that they must not havecaetdioeomic link with
exempt income, in a situation such as that at issue in threpraeedings, therefore constitutes a
restriction on the free movement of workers, prohibited, as a rule, by Article 45 TFEU.

The existence of a justification

52  Such a restriction is permissible only if it relates to situationshvelne not objectively comparable
or if it is justified by an overriding reason in the public et (see, inter alia, judgments of
17 December 2015Timac Agro DeutschlandC-388/14, EU:C:2015:829, paragraph 26, and of
26 May 2016Kohll and Kohll-SchlesseC-300/15, EU:C:2016:361, paragraph 45).

53 As regards whether the situations at issue are objgatv@parable, it must be recalled that the
comparability of a cross-border situation with an internal sd@nanust be examined having regard
to the aim pursued by the national provisions at issue (see teffina, judgments of 25 February
2010,X Holding C-337/08, EU:C:2010:89, paragraph 22; of 6 September ZHips Electronics
UK, C-18/11, EU:C:2012:532, paragraph 17, and of 26 May 2808l and Kohll-Schlesser
C-300/15, EU:C:2016:361, paragraph 46).

54 In the present case, the German Government submit phaely national situation, where the
wages of a taxpayer are subject to Germany’s power to impose isx®t objectively comparable
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to a cross-border situation, such as the one at issue in tinepnogieedings, where the Federal
Republic of Germany is not entitled to tax the wages in quebgovirtue of the Franco-German
Convention, even though Mrs Bechtel is subject to unlimited tax liability in that Memler Sta

In that regard, it should be recalled that it follneen the Court’s case-law that it is a matter for
the State of residence, in principle, to grant the taxpayethaltax advantages relating to his
personal and family circumstances, because that Statetlimuivexception, best placed to assess
the taxpayer’s personal ability to pay tax, since that is whisrpersonal and financial interests are
centred (see, inter alia, judgments of 14 February 188BumackerC-279/93, EU:C:1995:31,
paragraph 32; of 16 May 200Qurstrassen C-87/99, EU:C:2000:251, paragraph 21; of
28 February 2013Beker and BekerC-168/11, EU:C:2013:117, paragraph 43, and of 12 December
2013,Imfeld and GarcetC-303/12, EU:C:2013:822, paragraph 43).

The Member State of employment is required to take actmunt personal and family
circumstances only where the taxpayer derives almost all oof dilis taxable income from
employment in that State and where he has no significant incoh Member State of residence,
so that the latter is not in a position to grant him the advantages refdtmtaking account of his
personal and family circumstances (see, inter alia, judgnoéritd February 1995Schumacker
C-279/93, EU:C:1995:31, paragraph 36; of 14 September 19@8hwing C-391/97,
EU:C:1999:409, paragraph 27; of 16 May 20@urstrassen C-87/99, EU:C:2000:251,
paragraphs 21 to 23; of 12 December 2@@2Groot C-385/00, EU:C:2002:750, paragraph 89, and
of 12 December 2018nfeld and GarcetC-303/12, EU:C:2013:822, paragraph 44).

As regards the advantages arising from his personal dy @mumstances being taken into
account, a resident taxpayer receiving income in a Member @tae than the Member State of
residence is not in a comparable situation to that of a residepayer receiving income in his
Member State of residence, in particular where the Memlste Sf residence of the former
taxpayer is not in a position to grant him those advantages due absbace of a significant
income in that Member State.

However, this is not the case in the main proceedirgs. i&sult of Mr and Mrs Bechtel being
taxed jointly, even in a situation where Mrs Bechtel does ne¢ laasignificant income in her
Member State of residence, that Member State is in agos$digrant her the advantages resulting
from taking into account her personal or family circumstanced) ascthe deductions of the
contributions at issue in the main proceedings.

Mrs Bechtel is therefore in a situation comparable to that of a resident taxgaygng income in
the Member State of residence.

The restriction can therefore be justified only by ridiag reasons in the public interest. It is
further necessary, in such a case, that the restricti@p®priate for ensuring the attainment of
the objective that it pursues and not go beyond what is necessatjaito it (judgments of
17 December 2015Timac Agro DeutschlandC-388/14, EU:C:2015:829, paragraph 29 and the
case-law cited, and of 26 May 201Kphll and Kohll-SchlesserC-300/15, EU:C:2016:361,
paragraph 49).

In that regard, the German Government argues thatftlsalréo allow a deduction for special
expenses in relation to exempt income is justified by overridggagons in the public interest
concerning the balanced allocation of powers of taxation between theFHedpublic of Germany
and the French Republic, and the cohesion of the national tax system.
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First, the German Government submits that, in accardaitic the first sentence of Article 14(1)
of the Franco-German Convention, the French Republic is entitled to taxammaithby the French
State and that the allocation of powers of taxation thus agreed woubdnipeomised if the Federal
Republic of Germany was obliged to take into account all of Meshil's social security
contributions as special expenses without relying on the total global income.

Secondly, if the provisions of Paragraph 10(2), point 1, of the EStG 2002 made iegaksilbito
account the social security contributions paid in France for flcalagon of the taxable income in
Germany, they would be contrary to the principle of the cohesitaxagystems, in that, although
the exempt income paid in France is not taken into account icaleealation of the basis of
assessment, Mrs Bechtel could still deduct the provident expetnsss being taxed jointly with
her spouse. The increased tax rate in the context of the spouses’ maintenancessipitygrvould
be corrected through the deduction of expenses when the taxable iscoateulated. In addition,
the advantage arising from the deduction of insurance contributions worddahdirect link with
the taxation of the corresponding income and, in the present chs, Bechtel were to be denied
the theoretical advantage of deducting those insurance contributions, calié @btain the
advantage of her French income not being taxed in Germany.

It must be observed in the first place that itus that the preservation of the allocation of powers
to impose taxes between Member States may constitute amdmgeneason in the public interest
justifying a restriction on the exercise of freedom of movemeitiiiwthe European Union
(judgments of 28 February 201Beker and BekelC-168/11, EU:C:2013:117, paragraph 56, and of
12 December 2013nfeld and GarcetC-303/12, EU:C:2013:822, paragraph 68).

Such a justification may be sanctioned, in particulaere the tax regime at issue is designed to
prevent conduct capable of jeopardising the right of a Member Stetetoise its tax jurisdiction
in relation to activities carried out in its territorseg, to that effect, judgments of 29 March 2007,
Rewe ZentralfinanzC-347/04, EU:C:2007:194, paragraph 42; of 18 July 2ay7AA C-231/05,
EU:C:2007:439, paragraph 54; of 21 January 268G, C-311/08, EU:C:2010:26, paragraph 60; of
28 February 2013Beker and BekerC-168/11, EU:C:2013:117, paragraph 57, and of 12 December
2013,Imfeld and GarcetC-303/12, EU:C:2013:822, paragraph 75).

In accordance with settled case-law, although thmbéde States are free to determine the
connecting factors for the allocation of fiscal jurisdictiorbilateral conventions for the avoidance
of double taxation, that allocation of fiscal jurisdiction does nlmwathem to apply measures
contrary to the freedoms of movement guaranteed by the Treatsr As concerns the exercise of
the power of taxation so allocated by bilateral conventions to preleible taxation, the Member
States must comply with EU rules (see, to that effedgments of 12 December 20@ Groot
C-385/00, EU:C:2002:750, paragraphs 93 and 94; of 19 January Bod@nich C-265/04,

EU:C:2006:51, paragraphs 49 and 50, and of 12 December ROfE3] and Garcet C-303/12,
EU:C:2013:822, paragraphs 41 and 42).

In the present case, the issue of the allocation ofredeweémpose taxes between the French
Republic and the Federal Republic of Germany was dealt witheifrranco-German Convention,
according to which, first of all, salaries, wages and simiemuneration, paid by one of the
Contracting States, by a Land or by a legal person of that &tdtand governed by public law to
natural persons resident in the other State in consideration dgeryror past administrative
services is to be taxable only in the first State. Nextt tdwvention provides that income
originating in France which, by virtue of that convention, is taxabtdéat Member State, received
by residents of the Federal Republic of Germany, is to be excludedthe German basis of
assessment, without that rule limiting the right of the Fedeegublic of Germany to take into
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account, when determining the rate of its taxes, the income xbligled. Finally, the convention
does not impose an obligation for the State which is the source iottme to take full account of
the personal and family circumstances of taxpayers carrying anet@nomic activity in that
Member State and residing in the other Member State.

68 The Federal Republic of Germany has therefore frelgpted the allocation of powers of
taxation that results from the terms of the Franco-German Caornghy waiving the right to tax
wages, such as those received by Mrs Bechtel, without beingadiyed, under the convention,
from its obligation to take full account of the personal and famifgumstances of taxpayers
residing in its territory and carrying on their economic activity in France.

69 That mechanism for allocating powers of taxation cannotlieel upon in order to justify the
refusal to grant a resident taxpayer the advantages arising feowr er personal and family
circumstances being taken into account.

70 First, the fact that the Federal Republic of Gernadloys the deduction of pension and health
insurance contributions, such as those at issue in the main prigeedbes not undermine the
allocation of powers of taxation, as agreed in the Franco-Ge@oanention. By allowing the
deduction of those contributions, the Federal Republic of Germany does not Supaahoé its tax
jurisdiction to other Member States and that does not affepbitver to tax activities carried out on
its territory.

71  Secondly, the Court has already held that a justification based on a balanced atibpatiats to
impose taxes cannot be invoked by a taxpayer’s State of residencelen to evade its
responsibility in principle to grant to the taxpayer the personal andyfaftolvances to which he is
entitled, unless that State is released by way of an iti@nah agreement from its obligation to
take full account of the personal and family circumstances of yarpaesiding in its territory who
work partially in another Member State or it finds that, ewethe absence of such an agreement,
one or more of the States of employment, with respect to the en¢ared by them, grant
advantages based on the personal and family circumstances of taxpagedo not reside in the
territory of those States but earn taxable income there (se¢hat effect, judgments of
12 December 2002]e Groot C-385/00, EU:C:2002:750, paragraphs 99 and 100; of 28 February
2013,Beker and BekerC-168/11, EU:C:2013:117, paragraph 56, and of 12 December ROfER]
and Garcet C-303/12, EU:C:2013:822, paragraph 69).

72 As was pointed out in paragraphs 67 and 68 above, by virthe Bfanco-German Convention,
the Federal Republic of Germany is not discharged from its olaigédi take full account of the
personal and family circumstances of taxpayers residing in its territory.

73 As regards the possibility of the Member State of emm@aymnilaterally taking into account
Mrs Bechtel's personal and family circumstances by allowingtde@educt, for tax purposes, the
insurance contributions at issue in the main proceedings, it shouldté@ that the request for a
preliminary ruling contains no information that enables the Courdetermine whether those
circumstances were in fact taken into account or whether it would even be possible to do so.

74 In any event, the tax legislation at issue in the m@ceedings does not establish any correlation
between the tax advantages granted to residents of the Mendter c8hcerned and the tax
advantages for which those residents may qualify in their Me@tag¢e of employment (see, by

analogy, judgment of 12 December 201#&feld and Garcet C-303/12, EU:C:2013:822,
paragraph 73).

75 In the second place, as regards the need to mah#aiohesion of a tax system, although such an
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overriding reason of general interest can justify a resiricon the exercise of fundamental
freedoms guaranteed by the Treaty, in order for an argument basedch a justification to
succeed, the Court requires that a direct link be establishegdrethe tax advantage concerned
and the offsetting of that advantage by a particular tax levy, with the direct oatbeg link falling

to be examined in the light of the objective pursued by the legislat issue (see, to that effect,
judgment of 1 July 2010,Dijkman and Dijkman-Lavaleije C-233/09, EU:C:2010:397,
paragraphs 54 and 55 and the case-law cited, and of 26 May RO1Ib,and Kohll-Schlesser
C-300/15, EU:C:2016:361, paragraph 60).

76 Inthe present case, the German Government’s argumentaseeksonstrate, first, that the aim of
the refusal to deduct special expenses is to ensure that tleasedrtax rate in the spouses’
maintenance of progressivity is not corrected by reducing taxalbdeneycand secondly, that the
advantage resulting from the deduction of the contributions would be bfjséie taxation of
income which has a direct link with those contributions.

77 It is important to note that there is no direct lirk, the purposes of the case-law cited in
paragraph 75 above, between, on the one hand, the method of exemptionawmiténance of
progressivity, by which the State of residence forgoes taxing inceogved in another Member
State, but takes that income into account for the purpose of detegntina tax rate applicable to
the taxable income, and on the other, the refusal to take iotmrmtccontributions which have a
direct link with the exempt income. The effectiveness of the pssgyrity of the income tax in the
Member State of residence, sought by the method of exemption withemance of progressivity,
is not conditional upon the consideration given to the personal andy famaumstances of the
taxpayer being limited to expenses connected with income taxddhirMember State (see, by
analogy, judgment of 12 December 2082,Groot C-385/00, EU:C:2002:750, paragraph 109).

78 In addition, since the Federal Republic of Germany agnebé Franco-German Convention that
income received in France is solely taxed in that MembateStt cannot assert that the
disadvantage arising from the refusal to deduct contributions suttiose at issue in the main
proceedings is offset by the fact that that income is not taxed maagr Such an argument would,
in point of fact, amount to undermining the allocation of powers>dtian freely agreed by the
Federal Republic of Germany in the Franco-German Convention.

79 The refusal to grant a resident taxpayer the advantagjeg érom the fact that her personal and
family circumstances are taken into account in the form of dediscof additional pension and
health insurance contributions, such as those at issue in theproagedings, as special expenses
cannot therefore be justified either for reasons connected lveithalanced allocation of powers of
taxation or the maintenance of fiscal cohesion.

80 In the light of the foregoing considerations, the answiretguestions referred is that Article 45
TFEU must be interpreted to the effect that it precludeslgn of a Member State, such as that
at issue in the main proceedings, under which a taxpayer residing in that Memban&tateking
for the public administration of another Member State may not dédmncetthe income tax basis of
assessment in her Member State of residence the pension dtid insarance contributions
deducted from her wages in the Member State of employment, imasbrib comparable
contributions paid to the social security fund of her Member Sifatesidence, where, under the
Convention for the avoidance of double taxation between the two Merndies, 3he wages must
not be taxed in the worker's Member State of residence andymeceease the tax rate to be
applied to other income.

Costs
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81 Since these proceedings are, for the parties to timepmuieedings, a step in the action pending
before the national court, the decision on costs is a matteth&brcourt. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverabl

On those grounds, the Court (Tenth Chamber) hereby rules:

Article 45 TFEU must be interpreted to the effect that it precludes legislation of a Member
State, such as that at issue in the main proceedings, umdehich a taxpayer residing in that
Member State and working for the public administration of arother Member State may not
deduct from the income tax basis of assessment in her Mbar State of residence the pension
and health insurance contributions deducted from her wagesn the Member State of
employment, in contrast to comparable contributions paid to lte social security fund of her
Member State of residence, where, under the Convention féhe avoidance of double taxation
between the two Member States, the wages must not be tdxe the worker's Member State
of residence and merely increase the tax rate to be applied to other income.

[Signatures]

*  Language of the case: German.
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